TERRITORIAL  GOVERNMENTS. 


SPEECH 

OF 

HON.  LEWIS  CASS,  OF  MICHIGAN, 

IN  SENATE  OF  THE  UNITED  STATES,  JANUARY  21  AND  22,  1850, 

On  the  Government  of  the  Territories,  and  on  the  Constitutionality  and  Expediency  of 

the  Wilmot  Proviso. 


The  Senate  proceeded  to  the  consideration  of 
the  special  order,  viz:  the  resolution  otFe^ed  on  the 
27th  of  December,  by  Mr.  Foote,  which  resolu¬ 
tion  is  as  follows: 

‘^Resolved,  That  it  is  the  duty  of  Congress  at  this  session 
to  estalilish  suitable  Territorial  Governments  for  California, 
for  Deseret,  and  for  New  Mexico.” 

Mr.  CASS.  The  resolution  of  the  Senator  from 
Mississippi  is  an  abstract  one,  calling  for  no  actual 
legislation.  As  such,  I  shall  not  vote  upon  it, 
nor  does  the  Senator  himself  call  for  a  vote.  Its 
principles  are  practically  applied  in  bills  providing 
for  the  government  of  Territories  in  the  new  ac¬ 
quisitions,  when  the  whole  matter  will  come  up  in 
a  form  requiring  legislation.  But  the  notice  of  the 
Senator  from  New  Hampshire,  that  he  intended 
to  move  the  application  of  the  Wilmot  proviso  to  j 
this  resolution,  opens  that  subject  for  discussion;  ! 
and,  with  the  permission  of  the  Senate,  I  propose 
to  express  my  views  upon  it  at  this  time. 

There  are  two  principal  questions  involved  in 
the  controversy  respecting  the  Wilmot  proviso, 
as  indeed  there  are  in  all  the  legislation  of  Con¬ 
gress:  firet,  whether  that  measure  is  constitutional; 
and  next,  if  constitutional,  whether  it  is  expedient. 
The  observations  I  propose  to  offer  will  be  direct¬ 
ed  chiefly  to  the  constitutional  question;  though, 
before  I  close,  1  shall  submit  some  brief  remarks 
upon  the  expediency  of  exercising  this  power,  if 
we  possess  it. 

Before,  however,  proceeding  to  the  investiga¬ 
tion  of  our  rights  or  our  duties  connected  with 
this  proposition,  there  are  some  preliminary  con¬ 
siderations,  essential  to  the  progress  of  the  inquiry 
and  to  a  just  conclusion,  to  which  1  bes  leave  to 
call  the  attention  of  the  Senate. 

In  the  discussions  which  have  taken  place  upon 
this  subject,  formerly  and  recently,  all  those  who 
have  contended  for  the  power  of  Congress  to  pass 
this  Wilmot  proviso,  have  contended  for  a.general 
and  unlimited  power  of  legislation  over  the  Terri¬ 
tories.  I  know  of  no  exception  to  the  universal-  | 
ity  of  this  proposition.  The  right  to  institute  | 
governments,  and  the  right  to  legislate  over  the  j 
internal  concerns  of  those  distant  communities,  ; 
are  used  as  convertible  terms,  without  recognizing  • 
or  without  acknowledging  any  difference  in  the  ; 
principles  themselves,  or  in  their  practical  appli¬ 
cation.  And  this  disregard  of  one  of  the  canons 
of  freedom,  hallowed  by  our  own  revolution,  is 
not  confined  to  the  discussions  here,  but  extends 
everywhere — to  the  judicial  tribunals,  and  to  the 


commentators,  whose  habits  of  investigation  are 
I  more  favorable  to  calm  and  searching  inquiry  than 
ours  can  be. 

Mr.  Sargent,  in  his  constitutional  law,  when  he 
says  “  the  power  of  governing  and  of  legislating 
.  for  a  Territory  is  the  inevitable  consequence  of 
j  the  right  to  acquire  territory,”  evidently  confounds 
I  this  exercise  of  two  powers  as  different  in  their 
I  origin  as  in  their  operation.  And  Judge  Story 
i  takes  the  same  view;  saying  in  one  place,  “  that, 
as  the  Government  possesses  the  right  to  acquire 
territory,  it  would  seem  to  follow  that  it  possesses 
j  the  power  to  govern  what  it  has  so  acquired;” 

;  and  in  another,  “  the  power  of  Congress  over  the 
public  territory  is  clearly  exclusive  and  universal, 
and  their  legislation  is  subject  to  no  control,”  &c. 

|:  And  so  does  Mr.  Rawle,  who  says  that  “  the 
I  power  of  governing  and  of  legislating  for  a  Territory 
i  may  be  the  inevitable  consequence  of  the  right  to 
I  acquire  territory.”  &c. 

I  And  in  the  recorded  opinions  of  some  of  the 
; judges  we  are  told  that  Congress  has  “plenary  ^ 
I  power”  and  “  complete  jurisdiction,”  “without 
limitation,”  over  the  Territories.  And  these  de¬ 
ductions — for  they  are  only  deductions — are  made 
with  as  much  coolness  as  Lord  Mansfield  could 
I  have  exhibited  had  he  been  called  upon  to  decide 
j  the  validity  of  the  Boston  port  bill,  or  of  the  act 
which  declared  “  that  his  Majesty  in  Parliament 
of  right  had  the  power  to  bind  the  people  of  those 
colonies  by  statutes  in  all  cases  whatsoever.” 

And  a  member  of  this  body,  high  in  character 
I  as  a  jurist  and  as  a  statesman,  has  characterized 
the  difference  between  the  power  to  institute  gov¬ 
ernments  in  the  Territories  and  the  power  of  un¬ 
limited  Congressional  legislation  over  them  as  a 
“  bundle  of  absurdities;”  while  a  Representative 
from  Indiana,  in  the  neighboring  hall,  with  a 
courage  that  almost  redeems  him  from  the  censure 
which  such  a  sentiment  cannot  but  inspire  in  an 
American  breast,  says  that  “this  Government  could 
I  establish  a  despotism  in  any  of  its  Territories,  be- 
I  yond  a  doubt;  this  Government  could  sell  them 
;  into  slavery  if  it  pleased.” 

But,  with  commendable  charity,  he  provides  a 
specific  for  the  wound  he  inflicts  by  assuring  us 
there  is  no  danger.  It  would  be  preposterous  to  sup¬ 
pose  there  teas,  “  for  there  is  a  great  difference  be¬ 
tween  the  possession  and  the  exercise  of  power.” 
Where  he  learned  this  lesson,  that  there  is  no  dan¬ 
ger  of  the  abuse  of  power,  I  profess  my  inability 
to  tell.  It  is  a  doctrine  better  suited  to  the  Neva 
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than  to  the  Wabash.  I  thought  the  converse  of 
the  proposition,  the  proneness  to  abuse,  was  writ¬ 
ten  upon  every  page  of  the  political  history  of  the 
world,  and  in  warning  characters  upon  our  own 
institutions,  and  I  thought  it  was  the  jealousy  of 
this  tendency  that  dictated  our  constitutions,  and 
that  calls  into  action  a  ceaseless  vigilance,  by  which 
power  is  watched  and  restrained  by  the  American 
people. 

And  a  member  from  New  York  [Mr.  Duer] 
considers  the  effort  to  secure  to  the  people  of  the 
Territories  the  right  to  legislate  for  their  own  in¬ 
ternal  affairs  “as  intended  only  for  the  weaker 
brethren — a  sort  of  chicken  soup  for  invalids.  ” — 
Mr.  Duer^  voL  l,p.  1048.*^ 

This  sneer  at  human  rights  is  worthy  of  a  place 
in  Johnson’s  hired  pamphlet  against  the  colonies, 
entitled  “  Taxation  No  Tyranny.”  Perhaps  the 
sentiment  may  be  found  there-,  it  is  a  long  time 
since  I  read  it,  but  there  is  no  plagiarism  in  the 
language;  that  belongs  to  the  speaker. 

It  was  precisely  this  claim  of  unlimited  legisla¬ 
tion  which  led  to  our  revolutionary  struggle  and 
to  our  separation  from  England.  And  I  must 
confess  I  have  listened  with  amazement,  in  this 
hall  of  American  legislation,  to  the  long  and  subtle 
metaphysical  inquiries  into  the  rights  of  sover¬ 
eignty,  and  the  power  it  brings  with  it,  as  if  the 
rights  of  sovereignty  were  everything,  and  the 
rights  of  man  nothing.  It  is  a  revival,  almost  in 
terms,  of  the  discussions  between  the  parent  coun¬ 
try  and  the  colonies,  but  in  which  we  have  changed 
places  and  now  assume  to  ex.ercise  the  very  power, 
the  power  of  legislation  without  representation, 
which  we  first  denied  in  argument,  and  then  re¬ 
sisted  in  arms.  The  British  statesmen  could  not 
understand  what  practical  limits  there  could  be  to 
the  power  of  the  sovereign  Parliament  over  the 
colonies,  and  as  they  found  none  in  their  constitu¬ 
tion,  they  admitted  none  in  their  legislation.  They 
could  not  elevate  their  eyes  from  their  own  nar¬ 
row  system  to  those  fundamental  principles  of  hu¬ 
man  freedom,  “  written,”  as  Lord  Chatham  said, 
“  in  the  great  volume  of  nature,”  which  are  im¬ 
mutable  and  indestructible.  They  had  one  advan¬ 
tage,  however,  in  the  argument  of  which  we  are 
deprived.  They  had  an  unwritten  constitution  to 
appeal  to,  and  a  legislature  to  act,  which  by  the 
theory  of  their  government  was  omnipotent. 
When,  therefore,  the  exercise  of  any  power  was 
brought  into  question,  it  was  not  necessary  to  es¬ 
tablish  its  existence,  but  it  was  for  those  who  op¬ 
posed  it  to  establish  the  limitations  by  which  it 
was  sought  to  be  controlled.  But  the  powers  of  our 
Government  are  both  defined  and  limited,  and  be¬ 
fore  the  authority  of  Congress  can  be  brought  to 
bear  upon  any  subject,  the  constitutional  grant  of 
power  must  be  clearly  pointed  out. 

Now,  sir,  it  is  no  pleasant  task  to  argue  with 
any  man  who  does  not  see,  and  feel,  and  acknowl¬ 
edge  the  difference  between  the  right  of  unlimited 
legislation  over  distant  regions,  where  there  is  no 
representation,  and  the  right  to  organize  govern¬ 
ments,  leaving  to  the  people  to  be  afliected  by  them 
to  regulate  their  own  concerns  in  their  own  way. 
The  one  may  be  necessary  and  defensible,  and  is 


Note. — The  references  in  these  remarks  are  to  the  Ap¬ 
pendix  to  the  Congressional  Globe  for  the  1st  session  of  the 
30th  Congress,  and  to  the  Globe  and  Appendix  for  the  2d 
session  of  the  same  Congress ;  the  former  being  designated 
as  vtdume  one,  and  the  latter  as  volume  two. 


reconcilable  with  practical  liberty.  There  are  no 
circumstances  which  require  or  justify  the  other, 
or  which  can  reconcile  its  exercise  with  the  great 
principles  of  human  freedom.  I  am  well  aware 
that  the  Constitution  has  given  to  Congress  the 
power  of  exclusive  legislation  over  the  seat  of  the 
Federal  Government.  That  anomalous  feature  in 
our  system  had  peculiar  reasons  for  its  introduc¬ 
tion,  and  though  the  condition  of  the  people  in  the 
District  places  them  at  the  disposal  of  a  Legisla¬ 
ture  neither  elected  by  nor  responsible  to  them, 
still  there  is  a  community  of  interest  and  of  feeling 
resulting  from  residence,  personal  intercommuni¬ 
cation,  and  political  associations,  which  temper 
the  real  despotism  of  the  measure,  and  which  can 
never  exist  between  the  members  of  Congress  and 
a  remote  colony.  And,  above  all,  this  right  of 
exclusive  legislation  is  one  of  the  terms  of  the  na¬ 
tional  compact,  neither  doubted  nor  susceptible  of 
doubt. 

I  have  heard  a  good  deal  said  upon  this  subject 
of  uncontrolled  legislation  over  the  Territories, 
which  is  the  very  paraphrase  of  what  was  said 
by  Lord  North,  Mr.  Dundas,  and  by  other  mem¬ 
bers  of  the  Ministerial  party  in  England  three 
quarters  of  a  century  ago.  The  lessons  of  expe¬ 
rience  are  indeed  too  soon  forgotten,  but  I  did  not 
suppose  that  the  lessons  taught  us  by  our  revolu¬ 
tionary  fathers  would  so  soon  fade  from  the  mem¬ 
ory  of  the  present  generation.  A  great  principle  is 
involved  in  this  controversy — the  inseparable  con¬ 
nection  between  legislation  and  representation.  And 
what  paramount  necessity  calls  for  its  violation.!’ 
Are  not  the  people  of  the  Territories  competent  to 
manage  their  own  internal  affairs.!*  Are  they  not  of 
us,  and  with  us? — bone  of  our  bone,  and  flesh  of  our 
flesh  ?  The  same  people,  with  the  same  views, 
habits,  and  intelligence;  all,  indeed,  which  con¬ 
stitutes  national  identity  ?  Aye,  sir,  and  exhibiting 
by  the  very  act  of  emigration  a  spirit  of  enterprise 
which  commends  them  the  more  to  our  respect. 
Cannot  such  a  people  administer  their  own  gov¬ 
ernment  safely  and  wisely  ?  Experience  says  they 
can.  They  have  in  every  instance  proved  their 
capacity  for  self-government,  and  life,  liberty,  and 
property  have  been  as  well  protected  by  their  law.s 
as  by  the  laws  of  the  States.  It  is  clear,  then,  that 
there  is  no  necessity  for  Congress  to  legislate  for 
the  Territories.  They  have  never  legislated  ex¬ 
clusively;  and  the  very  few  instances  of  the  ex¬ 
ercise  of  such  a  power  upon  the  statute  book  were 
notonly  unconstitutional,  but  were  acts  of  superero¬ 
gation,  which  the  Territorial  Legislature  was  much 
more  competent  than  the  National  Legislature  to 
consider  and  determine  to  the  satisfaction  of  the 
people  of  the  Territory.  It  may  be  said,  sir,  that 
some  of  the  recent  acquisitions  contain  a  consider¬ 
able  population  foreign  to  our  political  institutions, 
and  not  as  well  qualified  to  appreciate  them  as  our 
native  or  naturalized  citizens  who  are  familiar  with 
their  operations.  But,  sir,  this  objection— -which, 
however,  does  not  touch  the  principle — is  entitled 
to  no  consideration  as  a  practical  one.  There  is 
not  a  territorial  government  we  shall  organize  in 
which  the  majority  of  the  active  population  will 
not  be  American  citizens,  emigrants  from  the  older 
States,  and  in  which  this  class  of  persons  will  not 
exercise  a  preponderating  influence,  controlling  all 
public  measures.  What,  then,  have  we  to  fear? 
The  great  issues  of  life  and  death  are  left  to  the 
people.  No  one  calls  this  in  question.  And  to  the 


3 


same  trust  may  be  committed,  with  equal  safety,  all 
the  other  objects  of  internal  legislation. 

And  the  late  proceedings  in  California  to  organize 
a  government,  and  the  constitution  which  has  been 
the  result,  are  the  best  proofs  that  could  be  offered  ^ 
of  the  capacity  of  the  people  to  lay  the  foundations 
of  their  political  institutions  wisely  and  justly. 
What  a  practical  comment  is  that  constitution  upon 
the  doubts  we  have  heard  expressed  in  this  hall  | 
and  out  of  it,  respecting  the  intelligence  of  these 
remote  Territories,  and  the  necessity  of  restraining 
them  by  Congressional  le2:islation.  I  know  of  no 
constitution  in  this  broad  Union,  where  the  princi¬ 
ples  of  rational  and  progressive  liberty  are  better 
secured  than  in  this  first  great  political  offering 
from  the  shores  of  the  Pacific. 

So  much  for  the  difference,  both  in  principle  and 
practice,  between  the  power  to  institute  govern¬ 
ments  for  the  Territories  and  the  power  of  internal 
legislation  over  them.  But  this  difference  is  not  a 
mere  speculative  one,  nor  one  which  appeals  only 
to  the  feelings  of  the  American  people  and  their  rep¬ 
resentatives.  It  enters  deeply  into  the  question 
before  us;  into  the  constitutional  power  of  Con¬ 
gress  to  legislate  over  the  territories,  and  thus  pre¬ 
sents  itself  on  the  very  threshold  of  this  inquiry. 

There  is  no  clause  in  the  Constitution  which 
gives  to  Congress  express  power  to  pass  any  law 
respecting  slavery  in  the  Territories.  The  author¬ 
ity  is  deduced  from  various  sources,  which  I 
propose  to  examine  by-and-by.  But  every  con¬ 
struction  which  would  give  to  a  foreign  legislature 
jurisdiction  over  this  subject  of  slavery — by  for¬ 
eign  I  mean  not  elected  by  the  people  to  be  affect¬ 
ed  by  its  acts,  nor  responsible  to  them — would 
equally  eive  it  jurisdiction  over  every  other  depart¬ 
ment  of  life,  social  and  political,  in  the  Territories: 
over  the  relations  of  husband  and  wife,  of  parent 
and  child,  of  guardian  and  ward,  as  well  as  over 
the  relations  of  master  and  servant;  and  embra¬ 
cing  within  the  sphere  of  its  operations  the  whole 
circle  of  human  rights,  personal  and  political — life, 
liberty,  and  property  in  all  their  various  modes  of 
enjoyment.  I  say  “  the  power  of  Congress  over 
slavery;”  for,  if  we  have  power  to  abolish  it,  or 
to  exclude  it,  we  have  power  to  institute  it.  We 
possess  complete  jurisdiction  over  the  subject;  for 
there  is  no  intellect,  however  acute,  which  can  so 
limit  the  legislative  right  of  action,  if  it  exist  at 
all,  as  to  apply  it  to  the  exclusion  of  slavery,  and 
withhold  it  from  its  institution.  If  any  one  doubts 
this  proposition,  let  him  turn  to  the  Constitution 
and  show  the  limitation.  Before  I  can  believe 
that  such  a  power  was  granted,  so  remote  from 
the  objects  of  the  government  which  the  framers 
of  the  Constitution  sought  to  establish,  belonging 
exclusively  to  the  local  questions  affecting  the  dif¬ 
ferent  communities  into  which  we  are  divided,  I 
must  abandon  many  of  the  allusions  I  have  cher¬ 
ished  respecting  the  wisdom  of  the  statesmen 
who  composed  the  Convention  of  1787. 

We  are  all  aware  that  there  are  various  clauses 
of  the  Constitution,  and  various  other  sources,  i 
foreign  and  domestic,  whence  this  right  of  unlim-  ■ 
ited  legislation  over  the  territories  is  sought  to  be  |! 
deduced.  One  of  these,  at  least,  is  an  express  con-  ij 
stitutional  grant  of  power,  and  if  it  fairly  includes  j' 
the  authority  to  hind  the  Territories  in  all  cases  what-  ' 
soever,  then  there  is  an  end  of  this  question,  and 
we  may  pass  this  proviso  and  regulate  all  their  jj 
other  concerns  at  our  pleasure.  But  there  are  !l 


other  sources,  accepted  or  rejected,  as  minds  dif¬ 
ferently  constituted  take  part  in  this  controversy, 
whence  this  right  is  derived  indirectly,  as  neces¬ 
sary  to  the  exercise  of  some  power  found  in  the 
Constitution,  or  of  some  other  power  found  out  of 
the  Constitution,  it  will  hardly  be  denied — the 
time  for  denial  has  not  yet  come,  though  appear¬ 
ances  indicate  it  as  fast  approaching — that  these 
indirect  or  incidental  powers  are  to  be  employed 
no  further  than  is  necessary  to  meet  the  occasion 
which  calls  them  into  action.  Derivative  in  their 
nature,  they  are  limited  in  their  exercise.  They 
cannot  go  beyond  the  legitimate  object  which  is 
sought  to  be  attained.  If  the  necessity  for  social 
order  in  the  Territories,  as  many,  perhaps  as  most 
of  the  speakers  contend,  is  the  true  foundation  of 
the  right  of  Congress  to  legislate  over  them,  it  is 
a  right  which  extends  no  further  than  may  be  ne¬ 
cessary  and  proper  to  fulfill  this  first  duty  of  soci¬ 
ety.  The  means  must  be  proper  for  the  end,  and 
proportioned  to  it;  and  if  this  end  can  be  obtained 
by  the  establishment  of  local  governments,  there 
ceases  the  constitutional  action  of  Congress,  and 
the  internal  legislation  should  be  committed  to  the 
people  to  be  affected  by  it.  It  is  essential,  there¬ 
fore,  to  ascertain  whence  this  power  comes,  that 
we  may  ascertain  how  far  it  may  go;  essential,  that 
we  may  not  violate  the  constitution;  essential,  that 
we  may  not  violate  a  fundamental  principle  of 
freedom,  the  unalienable  connection  between  rep¬ 
resentation  and  internal  legislation;  and  essential, 
that  the  people  of  the  Territories  may  conduct  their 
own  concerns  in  their  own  way — the  very  cardinal 
doctrine  of  American  freedom. 

Reverting  to  the  proposition  that  Congress  has 
unlimited  power  of  legislation  over  the  Territories, 
the  first  reflection  which  strikes  the  inquirer  is, 
that  if  this  power  were  intended  to  be  granted, 
nothing  was  more  easy  than  for  the  Convention  to 
place  the  subject  beyond  dovibt  by  a  plain  expres¬ 
sion  of  the  object.  Instead,  then,  of  five  or  six 
clauses  of  the  Constitution,  some  with  remote  rela¬ 
tion  to  the  subject,  and  some  with  none  at  all,  which 
are  in  succession  relied  upon  as  the  foundation  of 
this  power,  we  should  have  had  a  clear  authority 
for  the  exercise  of  one  of  the  highest  attributes  of 
government;  the  highest,  indeed,  the  right  of  un¬ 
limited  legislation.  The  clause  most  frequently 
quoted  in  support  of  this  right  is  that  which  pro¬ 
vides  that  “  the  Congress  shall  have  power  to  dis¬ 
pose  of,  and  make  all  needful  rules  and  regulations 
respecting,  the  territory  or  other  property  belong¬ 
ing  to  the  United  States.”  But  I  have  no  hesita¬ 
tion  in  saying,  that  if  general  jurisdiction  over  life 
and  liberty  was  intended  to  be  granted  by  this 
provision,  its  phraseology  is  little  creditable  to  the 
person  who  prepared  it  or  to  the  body  which 
adopted  it.  Heretofore  the  universal  judgment  of 
our  country  has  pronounced  that  the  Constitution 
of  the  United  States  is  not  less  admirable  for  the 
force  and  perspicuity  of  its  language  than  for  the 
principles  it  establishes  and  the  Government  it  in¬ 
stituted.  Proper  words  in  proper  places  have  been 
till  now  the  characteristic  feature  of  its  mode  of 
expression.  But  if  the  power  to  inake  needful  rules 
and  regulations  for  the  property  of  the  United  States 
— for  this  is  the  grant,  and  all  the  grant — conveys 
full  legislative  authority  over  this  property  and 
over  all  persons  living  in  the  same  region  of  coun¬ 
try,  making  man  the  mere  incident  of  proper¬ 
ty,  certainly  never  tVere  words  more  unhappily 
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chosen,  nor  a  reputation  for  clearness  and  certainty 
more  unjustly  acquired.  That  the  Convention, 
when  they  intended  to  grant  full  legislative  power, 
knew  what  terms  to  employ,  is  manifest  from  the 
phraseology  of  the  provision  for  the  government 
of  the  Federal  District,  and  of  places  ceded  “  for 
the  erection  of  forts,  magazines,  arsenals,  dock¬ 
yards,  and  other  needful  buildings.”  Here  the 
right  to  exercise  exclusive  legislation  is  given  in 
express  terms,  admitting  no  doubt,  and  the  very 
words  are  employed  which  are  best  adapted  to  con¬ 
vey  the  power  intended  to  be  granted,  and  no  other 
power.  When,  therefore,  a  construction  is  put 
upon  the  authority  to  make  needful  rules  and  reg^i- 
lations  for  property,  which  carries  it  far  beyond  the 
obvious  import  of  the  words,  those  assuming  this 
ground  are  bound  to  explain  why  similar  lan¬ 
guage  was  not  used  to  grant  similar  powers,  and 
by  what  just  rule  of  implication  a  phrase  so  limit¬ 
ed  is  made  to  convey  a  power  so  unlimited.  How 
is  it  that,  in  the  same  instrument,  to  exercise  exclu¬ 
sive  legislation  and  to  regulate  property  convey 
equally  a  general  jurisdiction  over  all  the  objects 
of  human  concern.^  No  man  has  done  this.  No 
man  has  attempted  to  do  it;  and  it  is  an  obstacle, 
in  limine,  which,  till  removed,  is  insuperable. 

I  have  looked  over  the  discussions  on  this  sub¬ 
ject  with  a  view  to  ascertain  whence  this  power  is 
derived  by  the  various  speakers  or  writers  who 
have  taken  part  in  this  controversy,  and  it  is  not 
a  little  curious  to  analyze  the  different  opinions, 
and  to  find  what  diversity  of  sentiment  prevails 
respecting  the  true  ground  of  Congressional  inter¬ 
position.  There  seems  to  be  a  sort  of  consentane¬ 
ous  admission  that  the  power  exists,  but  then 
comes  the  diversity  of  views  when  seeking  tojust- 
ify  its  exercise  by  the  provisions  of  the  Constitu¬ 
tion. 

I  will  enumerate  the  most  prominent  of  these 
suggestions,  and  then  proceed  to  test  them  by  the 
principles  of  the  Constitution: 

I.  The  principal  reliance,  till  recently,  for  the 
support  of  this  general  power  of  legislation  has 
been  upon  that  clause  of  the  Constitution,  already 
quoted,  which  authorizes  Congress  to  “  dispose 
of,  and  make  all  needful  rules  and  regulations  re¬ 
specting,  the  territory  or  other  property  belonging 
to  the  United  States.”  More  recently,  however, 
as  the  subject  has  been  investigated,  this  clause 
has  found  less  favor,  and  other  provi^ons  have  in 
succession  been  brought  forward  as  justifying  Con¬ 
gressional  interposition.  Among  these  are — 

2.  The  war  and  treaty-making  powers. 

3.  The  right  to  admit  new  States. 

4.  The  right  to  sell  the  public  lands. 

5.  The  right  of  ownership. 

6.  The  right  or  duty  of  settlement. 

7.  The  right  of  sovereignty. 

8.  The  nature  of  government. 

9.  Nationality. 

10.  The  principles  of  agency  and  trust. 

II.  That  provision  of  the  Constitution,  which 
declares  that  “  all  debts  and  engagements  entered 
into  before  the  adoption  of  the  Constitution  shall 
be  as  valid  against  the  United  States  under  this 
Constitution  as  under  the  Confederation.”  The 
ordinance  of  1787,  it  is  contended,  is  one  of  these 
engagements,  and  the  Governments  established  by 
it  are  therefore  recognized  by  the  Constitution. 

12.  While  it  is  admitted  that  the  ordinance  of 
1787  was  “  passed  by  the»  old  Congress  of  the 


Confederation  without  authority  from  the  States,’^ 
it  is  contended,  not  that  the  clause  respecting 
“  debts  and  engagements”  confirmed  it,  but  that  it 
“  had  been  tacitly  confirmed  by  the  adoption  of 
the  present  Constitution  and  the  authority  given 
to  Congress  in  it  to  make  needful  rules  and  regu¬ 
lations  for  the  territory.” 

These  various  reasons  are  not  selected  here  and 
there  from  speeches  and  essays,  first  separated 
from  their  natural  connection,  and  then  arranged 
in  a  formidable  column  for  the  sake  of  effect,  but 
they  are  each  and  all  of  them  urged  with  zeal,  and 
I  doubt  not  with  sincerity,  as  grounds  for  the  con¬ 
stitutional  action  of  Congress  upon  the  subject  of 
the  Wilmot  proviso. 

Much  of  the  confusion  which  accompanies  this 
subject  has  obviously  arisen  from  the  use  we  now 
make  of  the  word  “  temfori/,”  applying  it  to  those 
political  communities  which  are  organized  under 
the  name  of  Territorial  Governments,  and  con¬ 
sidering  it  as  so  applied  in  the  Constitution.  In¬ 
deed,  so  prevalent  is  this  notion  that,  in  an  address 
of  the  Democratic  members  of  the  Legislature  of 
New  York,  dated  in  April,  1848,  this  clause  is 
quoted  as  though  it  read  territories  or  “  other  prop¬ 
erty  belonging  to  the  United  States;”  thus  fixing 
upon  the  word  its  acquired  political  signification. 
And  this  example  has  been  followed  in  the  House 
of  Representatives,  where  one  of  the  most  intelli¬ 
gent  members  says,  “  the  Constitution  speaks  of 
territories  belonging  to  the  United  States.”  This 
use  came  by  time,  for  the  ordinance  of  1787  ob¬ 
viously  employed  the  word  territory  as  descriptive 
of  a  region  of  country  belonging  to  the  United 
States,  and  which  had  been  ceded  to  them  by 
the  members  of  the  Confederacy.  The  “  western 
teritory”  was  its  popular  designation,  and  it  is 
thus  called  in  an  act  of  the  old  Congress  passed 
May  20,  1785,  entitled  “  An  ordinance  for  ascer¬ 
taining  the  mode  of  disposing  of  lands  in  the  west¬ 
ern  territory.”  The  meaning  is  here  geographical, 
and  not  political;  for  no  government  was  estab¬ 
lished  there  till  more  than  two  years  after  this 
period.  And  the  proceedings  of  the  old  Congress 
abound  with  its  use  in  that  signification,  proofs  of 
which  will  be  found  in  an  act  of  April  13, 1785,  in 
•another  of  May  9, 1787,  and  in  yet  another  of  May 
12,  of  the  same  year,  all  before  the  passage  of  the 
ordinance  for  the  government  of  the  northwestern 
territory.  Then  came  that  ordinance  providing 
for  the  government  of  this  region  of  country,  this 
territory,  or  land,  or  domain,  as  it  iS)  indiscrimi¬ 
nately  called  in  the  legislative  and  other  official 
acts  of  that  period.  Its  more  appropriate  political 
designation  seems  to  have  been  “  district,' ’  for 
the  ordinance  commences  by  declaring  “  that  the 
said  territory,  [or  region  of  country,]  for  the  pur¬ 
poses  of  government,  shall  be  one  district,  subject, 
however,  to  be  divided  into  two  districts,  as  future 
circumstances  may,  in  the  opinion  of  Congress, 
make  it  expedient.”  And  these  districts  were 
each  to  constitute  a  government,  with  a  governor 
and  judges  to  “  reside  in  the  district,”  who  are  to 
“  adopt  and  publish  laws  in  the  district,”  and 
eventually,  with  a  partially  elective  legislature, 
having  authority  “  to  make  laws  in  all  cases  for 
the  good  government  of  the  district,”  &c. 

The  territory  or  region  of  country  is  thus  organ¬ 
ized  into  a  political  district;  and  had  these  local 
communities,  which  we  now  call  Territories,  pre¬ 
served  this  term  district  as  descriptive  of  their 


5 


political  ori^anization,  or  been  known  as  Colonies,  ' 
the  English  designation  for  remote  possessions,  we  j 
should  probably  never  have  heard  of  the  extended  j 
construction  now  given  to  this  power  of  making  ; 
needful  rules  for  territory  or  land,  and  other  property. 
As  in  the  Ordinance,  so  in  the  Constitution,  both 
adopted  in  the  same  year,  the  word  territory  re¬ 
tains  its  geographical  signification,  and  it  was  only 
by  time  and  custom  that  it  sometimes  came  to  mean 
political  communities,  distinct  from  the  geographi¬ 
cal  region  where  these  are  established.  But  this 
use  of  the  term,  I  repeat,  was  unknown  at  the  time 
of  the  adoption  of  the  Constitution. 

What,  then,  is  the  true  import  of  this  constitu¬ 
tional  power,  to  make  needf^ul  rules  and  regula¬ 
tions  for  the  public  property?  If  this  were  a  ques¬ 
tion  of  the  first  impression,  and  a  construction 
were  now  to  be  put  upon  this  clause  unembar¬ 
rassed  by  practice  or  precedent,  it  is  so  clear  in  its 
phraseology  and  objects,  that  it  is  not  probable 
there  would  be  any  diversity  of  opinion  upon  the 
subject.  It  would  be  conceded  that  it  gave  to 
Congress  power  to  dispose  of,  use,  and  preserve 
the  public  property,  wherever  situated,  and  to  ex¬ 
ercise  apy  power  fairly  “  needful’^  to  attain  these 
objects.  The  slightest  analysis  establishes  this 
construction.  It  is  property  alone  which  is  the 
subject  of  the  grant;  and  its  disposition,  and  in 
connection  with  that,  its  use  and  preservation, are 
the  objects.  The  frame  of  the  sentence  places  this 
beyond  doubt.  The  phrase  “  territory  or  other 
property,”  makes  territory  one  of  the  classes  of 
property,  and  was  doubtless  here  introduced  as 
far  the  most  important  of  them,  being  the  Western 
Territory,  the  s:reat  fund  destined  to  relieve  the 
finances  of  the  infant  Confederation.  He  who 
denies  this,  is  beyond  the  reach  of  philological 
reasoning. 

There  are  two  provisions  of  the  Constitution, 
and  only  two,  which  touch  the  property  of  the 
United  States.  One  is  the  clause  which  we  are 
considering,  and  which  contains  this  necessary 
grant  of  power  to  the  Government,  as  a  landholder 
or  holder  of  other  property,  to  use  and  dispose  of 
the  same  at  its  pleasure;  and  the  other  is  the 
clause  authorizing  Congress  “  to  exercise  like  au¬ 
thority  (exclusive  legislation  like  that  exercised 
over  the  District  of  Columbia)  over  all  places  pur¬ 
chased  by  the  consent  of  the  Legislature  of  the 
State  in  which  the  same  shall  be  situated,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards 
and  other  needful  buildings.” 

The  object  of  these  clauses  is  essentially  differ¬ 
ent.  The  is  to  enable  Congress  to  manage  and 
control  the  property  of  the  United  States,  wherever 
situated,  in  order  that  it  may  be  applied  to  its  prop¬ 
er  uses  without  the  necessity  of  resorting  to  other 
legislation,  and  the'  other  to  exercise  jurisdiction 
over  all  persons  living  in  their  forts  and  other  build¬ 
ings,  in  circumstances  where  such  jurisdiction  is 
necessary,  and  is  accordingly  ceded  by  the  proper 
authority.  The  one  provision  is  universal,  apply¬ 
ing  wherever  the  United  States  have  property.  The 
other  is  applicable  only  to  places  held  fo(;  special 
objects,  and  w'here  cessions  of  jurisdiction  are 
expressly  made. 

Now,  it  is  manifest  that  if  the  power  to  make 
needful  rules  and  regulations  conveys  a  general  grant 
of  legislative  authority,  then  the  express  clause  for 
the  exercise  of  jurisdiction  with  the  consent  of  the 
States  was  unnecessary,  and  the  Government  of 


the  United  States,  wherever  it  owns  property, 

I  possesses  by  the  act  of  ownership  complete  legis¬ 
lative  jurisdiction  within  its  limits. 

For  it  is  to  be  observed  that  this  power  “  to  dis¬ 
pose  of  and  make  needful  rules  and  regulations,” 
attaches  to  the  public  property  whether  found  in 
the  States  or  Territories,  and  is  the  only  authority 
by  which  the  public  lands,  wherever  situated,  are 
sold.  And,  consequently,  the  people  living  thereon, 
are  subject  to  Congressional  legislation,  and  may 
be  placed  beyond  the  reach  of  State  authorities. 
Either  this  consequence  follows,  or  the  very  same 
words,  operating  upon  the  very  same  subject,  con¬ 
vey  powers  altogether  different. 

It  is  under  this  authority  that  our  whole  system 
of  land  laws  has  been  established;  that  land  has 
been  surveyed  and  sold,  trespasses  prevented  or 
punished,  intrusions  prohibited,  and  the  proceeds 
of  the  National  domain  realized  and  carried  to  the 
National  Treasury.  The  laws  for  these  purposes 
are  general  in  their  operation,  not  applicable  to  the 
Territories  alone,  but  embracing  in  their  action 
those  portions  of  all  the  States  where  this  kind  of 
property  exists. 

And  these  laws,  passed  by  virtue  of  this  clause 
relating  to  the  public  property,  cease  to  operate  as 
soon  as  the  United  States  cease  to  own  such  prop¬ 
erty.  Ifatractofland, whereversituated,  whether 
within  a  State  or  Territory,  is  paid  for  and  sold, 
all  the  provisions  for  the  security  of  the  United 
States,  arising  out  of  this  special  clause  of  the 
Constitution  disappearat  once,  and  the  tract  passes 
into  the  common  mass  of  property,  subject  to  all 
the  usual  incidents,  and  governed  only  by  the 
usual  local  laws. 

But  it  is  yet  strenuously  contended,  though  cer¬ 
tainly  not  with  the  same  earnestness  of  conviction 
which  marked  the  earlier  discussions  of  this  sub¬ 
ject,  that  the  natural  and  obvious  import  of  this 
clause,  giving  Congress  power  to  make  needful 
rules  and  regulations  for  the  public  property,  is  not 
the  true  one,  but  that  it  gives  complete  legislative 
jurisdiction  over  the  property  itself  and  over  all 
the  persons  living  within  the  Territories  of  the 
United  States.  And  why  ?  I  have  examined  with 
some  care  the  long  debates  upon  this  subject,  and 
I  find  there  are  two  different  views  taken  of  this 
clause,  both  of  which  unite  in  the  same  conclusion, 
but  separate  in  the  process  by  which  it  is  reached. 
Those  who  advocate  the  one,  contend  that  the  word 
“  territory”  does  not  mean  land  alone,  but  includes 
also  political  jurisdiction;  thus  making  American 
citizens  a  part  of  the  national  property ,  which  Con¬ 
gress  may  ”  dispose  of,”  or  otherwise  regulate  at 
its  pleasure.  The  advocates  of  the  other,  who 
certainly  bring  to  this  discussion  greater  numbers, 
as  well  as  higher  talents  and  position,  while  con¬ 
ceding  that  the  word  “  territory”  in  this  connec¬ 
tion  means  land,  maintain  that  the  right  to  make 
needful  rules  and  regulations  concerning  it,  neces¬ 
sarily  conveys  unlimited  powers  of  legislation 
over  such  property,  as  well  as  over  the  political 
communities,  called  Territories,  where  it  is  to  be 
found. 

So  far  as  I  have  been  able  to  ascertain,  a  mem¬ 
ber  of  the  House  of  Representatives  from  Massa¬ 
chusetts  [Mr.  Hudson]  is  the  new  Galileo  to  whom 
we  owe  the  discovery  that  the  people  of  a  Terri¬ 
tory  are  property;  and  that  the  framers  of  the 
Constitution,  with  equal  liberality  and  wisdom, 
made  special  provision  for  their  sale  whenever  it 
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may  please  Congress  to  put  them  into  the  market; 
and,  as  a  corollary  from  this  doctrine,  the  construc¬ 
tion  which  considers  territory  in  this  clause  as 
land  or  other  property ,  is  denounced  as  a  “  miser¬ 
able  quibble,”  put  forth  possibly  to  please  the  faith¬ 
ful,  and  the  honor  of  its  paternity  is  attributed  to 
me  by  name,  and  with  one  of  those  sneers  of  in¬ 
telligence  with  which  great  minds — alas  for  the  in¬ 
firmities  of  human  nature! — are  but  too  prone  to 
consummate  their  victories  over  small  ones.  Truth, 
however,  compels  me,  while  professing  my  sin¬ 
cere  adhesion  to  this  position,  to  decline  the  honor 
of  this  gentleman’s  censure,  and  to  limit  my  claim 
to  the  humble  services  of  a  disciple  in  this  school, 
while  disavowing  the  title  of  master.  Had  he 
sought  his  principles  of  government  less  in  Euro¬ 
pean  writers,  and  more  in  the  Constitution  of  his 
country,  and  its  expositions,  it  would  not  be 
necessary  for  me  to  tell  him  that  it  is  the  Supreme 
Court  of  the  United  States  which  years  ago  put 
this  construction  upon  the  Constitution,  and  pro¬ 
nounced  territory  and  land  in  this  article  to  be 
synonymous.  I  place  in  Juxtaposition  the  dictum 
of  the  gentleman  from  Massachusetts  and  the 
opinion  of  the  Supreme  Court,  in  the  case  of  the 
United  States  vs.  Gratiot  and  others: 

“Mr.  Hudson.  “ The  Supreme  Court. 

“This  newdoctrine  ofGen.  “The  term  ‘  territory,’  as 
Cass,  put  forth  possibly  to  here  used,  is  merely  descrip- 
please  the  faithful  in  certain  tive  of  one  kind  of  property, 
parts  ofthe  country,  is  entire-  and  is  equivalent  to  the  word 
ly  superficial,  and  will  not  lands;  and  Congress  has  the 
bear  the  test  of  examination  same  power  over  it  as  over 
for  a  moment.  Because  ierri-  any  other  property  vested  in 
iory  and  other  property  are  the  United  Slates,”  &c. 
associated  together,  the  Gen¬ 
eral  contends  that  territory 
must  be  synonymous  with 
land,  and  that  the  clausesim- 
ply  confers  the  power  to  buy 
and  sell  it,  as  they  would  any 
other  species  of  property, 
goods,  or  cliattels.” — Vol.  1, 
p.  664. 

1  suppose  I  may  shelter  myself  under  this  au¬ 
thority,  faithful  among  the  faithless  who  desert  it; 
for  this  gentleman,  while  affecting  to  place  confi¬ 
dence  in  the  Supreme  Court,  denounces  its  opin¬ 
ion;  and  I  leave  it  to  him  to  reconcile  his  assertions 
with  the  history  of  his  own  times.  How  the  Su¬ 
preme  Court,  after  thus  deciding  that  ferrilori/  here 
means  land,  could  decide  also  that  the  power  to  sell 
and  regulale  land  includes  the  power  of  unlimited 
political  jurisdiction,  I  profess  my  inability  to  com¬ 
prehend;  more  especially  as  the  power  to  be  exer¬ 
cised  must  be  “  needful,”  and  this  necessity  upon 
the  face  of  it  is  incompatible  with  the  idea  that 
“  this  power  is  vested  in  Congress  without  limita¬ 
tion.”  But  I  shall  return  to  this  subject  in  the 
further  progress  of  my  remarks. 

Now,  sir,  what  are  the  reasons  urged  in  favor  of 
separating  this  word  tei'ritory  from  its  natural  con¬ 
nection,  other  property,  or,  I  might  rather  say,  in 
favor  of  unlimited  legislation  over  it  as  a  political 
community  }  I  will  try  to  deal  with  the  doctrine 
as  fairly  as  I  can,  and  as  gently  as  may  be,  though 
I  should  consider  my  own  time  as  well  as  yours 
badly  spent,  were  1  to  undertake  any  serious  refu¬ 
tation  of  it.  He  who  considers  American  citizens 
as  property,  and  seeks  upon  this  assumption  to 
establish  a  great  constitutional  power,  should  not 
come  to  promulgate  his  doctrine  in  these  halls, 
whose  foundation  was  laid  by  Washington,  and 
whose  superstructure  is  dedicated  to  the  principles 
of  constitutional  freedom. 


Vattel  says  “  that  possessing  the  territory  gives 
us  a  perfect  right  to  govern  and  control  it.”  Then 
follows  another  quotation  from  Vattel,  the  spirit  of 
which  is  found  in  this  commentary  of  the  speaker. 
“  In  this  passage,”  he  says,  “  the  term  property  is 
used  in  a  broader  sense  than  mere  land.  It  implies 
sovereignty  or  jurisdiction.”  And  then  comes 
another  quotation,  and  another  commentary.  I 
omit  the  former  and  give  you  the  latter: 

“  Here,  Mr.  Chairman,  we  have  the  authority  of  Vattel  for 
saying  that  a  nation  has  property  in  her  sovereignty,  and 
that  the  right  of  domain  implies  the  right  of  empire ;  that 
owning  the  territory  gives  absolute  jurisdiction,  and  hence 
full  legislative  power.  What  then  becomes  ofthe  miserable 
quibble  about  territory  and  other  property  V’ 

And  this  is  followed  by  much  more  of  the  same 
sort,  and  all  this  time  amid  a  profuse  display  of 
learning,  collected  for  the  purpose,  it  seems  never 
to  have  occurred  to  the  speaker  that  a  certain  in¬ 
strument,  called  the  Constitution  of  the  United 
States,  had  quite  as  much  to  do  with  this  question 
of  the  power  of  Congress,  as  transatlantic  writers 
who  died  from  a  century  to  two  centuries  before 
our  time,  and  who  were  discussing  questions  of 
national  and  natural  law  under  a  good  deal  of  bias 
arising  out  of  monarchical  institutions,  where  the 
sovereign,  agreeably  to  the  doctrine  of  Louis  the 
XIV.,  was  the  State,  and  not  the  authority  of  the 
various  departments  of  our  Government. 

And  this  speaker  was  followed  by  another  whO' 
fortified  the  doctrine  by  his  own  peculiar  views, 
and  peculiar  indeed  they  are,  and  by  abundant  ref¬ 
erences  to  the  dictionaries  and  to  other  equally 
learned  authorities.  He  begins  by  declaring  that 
”  the  men  of  the  Revolution,  the  framers  of  the 
‘  Constitution,  were  masters  of  the  English  lan- 
‘  guage.  They  used  just  words  enough  and  no 
‘  more.  They  invoked  the  powers  of  the  language 
‘  to  confer  in  the  briefest  and  clearest  manner  this 
‘  plenary  power  upon  Congress.”  And  tllis  eulo- 
glum  is  pronounced  with  apparent  sincerity,  cer¬ 
tainly  with  all  due  gravity,  the  better  to  prepare  us 
for  a  construction  as  much  at  war  with  the  plain 
words  of  the  Constitution  as  with  the  fundamental 
principles  of  human  freedom.  He  asks,  with  em¬ 
phasis,  “  What  means  the  word  territory  Does 
it  mean  simply  ‘  public  lands }  ’  ”  Certainly  not. 
When  the  Government  owns  the  soil,  the  word 
territory  as  applied  to  it  means  that  soil,  and  the 
dominion  which  lies  like  an  atmosphere  upon  it. 
The  word  “  territory,”  then,  expresses  a  com¬ 
pound  idea,  viz  ;  land  and  dominion.  If  the  Gov¬ 
ernment  does  not  own  the  land,  it  expresses  then 
a  simple  idea,  viz:  dominion  over  the  land.  In 
neither  case  is  its  meaning  synonymous  with 
“  land  ”  or  “  public  lands.”  In  either  case  it  ex¬ 
presses  a  thing  which  is  “  the  property  of  the 
Government.”  All  this  is  equally  clear  and  satis¬ 
factory,  and  thus  is  it  proved  logically,  consti¬ 
tutionally,  and  almost  mathematically,  that  the 
inhabitants  of  a  territory  are  a  “  thing, ”  the 
property  ofthe  Government.”  But  further,  because 
colonial  possessions  are  spoken  of  as  belonging  or 
appertaining  to  the  parent  country — the  territories 
of  the  Past  Indies  to  England,  for  instance — the 
speaker  says  it  is  §o  in  the  dictionaries;  there¬ 
fore  ”  the  matter  can  be  made  no  plainer  by  argu¬ 
ment,”  and  our  territories  are  by  the  Constitution 
made  property  belonging  to  the  United  States,  and 
may  be  sold  and  governed  as  such — land,  people, 
and  a.]],— Mr.  Rockwell,  vol.  1,  p.  794. 

I  cannot  argue  such  a  point  as  this;  nor  under- 
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fake  to  refute  the  proposition  that  unlimited  juris¬ 
diction  over  large  bodies  of  our  fellow-citizens, 
embracing  in  its  operation  all  the  rights  which  be¬ 
long  to  man,  w’hether  natural  or  political,  is  “  a 
thing  which  is  the  properly  of  the  Government.” 
Do  we  hear  aright,  when  we  hear  an  American 
legislator  contend  for  a  construction  of  the  Con¬ 
stitution  which  carries  us  back  to  some  of  the 
worst  doctrines  of  the  middle  ages — to  those  feudal 
times,  when  the  dignity  of  l^nd  was  far  more 
exalted  than  the  dignity  of  human  nature,  and 
when  men,  I  mean  the  many  and  not  the  few, 
were  bound  to  the  soil,  like  the  trees  growing  upon  , 
it,  as  they  are  yet  in  some  of  the  countries  of  the 
Old  World,  and  one  of  the  principal  elements  of 
its  value All  this  has  passed  away,  wherever  the 
very  first  glimmering  of  the  light  of  freedom  has 
penetrated,  and  the  attempt  to  revive  it  here  is 
among  the  strangest  of  the  strange  political  revul¬ 
sions  which  it  has  been  my  fortune,  or  rather  my 
misfortune,  to  witness  in  a  long  and  active  life.  ' 
A  few  passing  remarks  upon  the  practical  con¬ 
sequences  of  this  position,  and  I  leave  it  to  exert 
what  influence  it  may  upon  the  subject  before  us.  , 
If  the  word  “  territory”  here  includes  the  right  ' 
of  jurisdiction,  it  follows  that  it  was  the  intention  j 
of  the  framers  of  the  Constitution  to  confer  upon  ' 
Congress  the  power  to  sell  this  jurisdiction  over 
all  the  western  cessions,  and  that  this  clause  ac¬ 
complishes  the  object.  For,  whatever  be  the  true 
meaning  of  the»word  “  territory,”  whether  soil  or 
dominion,  or  both,  the  authority  granted  is  an  au-  | 
thority  to  dispose  of  or  sell  it,  equally  wnth  “  other  , 
property.”  No  process  of  analysis  can  separate  the 
right  to  sell  the  “  territory”  from  the  right  to  sell  ■ 
the  “  other  property.”  Congress,  by  this  construe-  ' 
tion,  could  sell  to  every  man  the  right  of  jurisdic-  ' 
lion  over  his  section  or  quarter  section,  as  well  as  i 
the  right  of  soil;  or  it  could  sell  the  title  to  one  | 
tnan,  and  the  jurisdiction  to  another,  or  both,  or  i 
either  to  a  foreign  State,  or  to  its  subjects.  The  ' 
bare  enunciation  of  such  a  proposition  carries  with  ; 
it  its  own  refutation.  I  cannot  deal  with  it  as  a  ' 
subject  of  argumentation.  The  power,  under  any 
circumstances,  to  cede  a  portion  of  the  United 
States  is,  to  say  the  least  of  it,  a  very  doubtful  one  ' 
under  our  Constitution.  For  myself,  I  can  find 
no  such  grant  of  authority  in  that  instrument.  Its 
powers  are  preservative,  not  destructive.  I  am 
speaking  of  a  direct  unquestioned  cession;  not  of 
the  fair  settlement  of  a  disputed  boundary  with  a 
foreign  nation,  where  the  question  is  uncertain,  and 
where  the  act  of  adjustment  establishes  the  true 
line  of  demarcation.  But  that  the  Convention  of 
1787  should  make  it  a  fundamental  provision  of . 
the  new  Government  that  it  might  alienate  from 
this  country,  at  its  pleasure,  and  by  the  acre  too, 
its  vast  western  domain,  the  object  of  so  much  so¬ 
licitude  and  the  cause  of  so  many  dissensions, 
almost  terminating  in  separation,  is  a  proposition 
equally  at  variance  with  our  political  history 
and  with  the  spirit  of  our  political  institutions. 
And  what  still  adds  to  the  surprise  which  this  course 
of  reasoning  is  so  well  calculated  to  excite,  is  the  , 
fact  that  gentlemen  who  seek  by  construction  to  '■ 
give  to  Congress  this  unlimited  power  of  cession  ; 
are  among  those  who  contend  most  strenuously  for  , 
the  obligation  and  inviolability  of  the  ordinance  of 
1787,  and  for  its  virtual  recognition  by  the  Con¬ 
stitution;  notwithstanding  that  ordinance  places 
the  western  territory  beyond  any  other  final  disposi-  i' 


tion  than  that  of  admission  into  the  Union,  with 
all  the  rights  of  the  original  members. 

The  other  construction,  which  deduces  a  power 
of  unlimited  jurisdiction  from  this  constitutional 
authority  ”  to  dispose'  of  and  make  needful  rules 
and  regulations  concerning  the  territory  or  other 
property  belonging  to  the  United  Slates,”  concedes 
that  territory  is  here  land  and  property,  but  main¬ 
tains  that  the  needful  regulation  of  it  includes  com¬ 
plete  jurisdiction — not  only  the  power  to  establish 
territorial  governments,  but  to  legislate  for  the  Ter¬ 
ritories  in  all  cases  whatsoever. 

It  is  not  necessary  to  make  extracts  from  various 
speeches  to  show  how  prevalent  is  this  opinion  of 
the  omnipotent  power  of  Congress  over  the  Terri¬ 
tories.  I  have  already  referred  to  the  declaration 
that  they  may  he  sold  into  slavery;  and  though  this 
position  is  the  legitimate  consequence  of  the  doc¬ 
trine  of  unlimited  jurisdiction,  still  there  are  few 
who  would  thus  boldly  follow  it  to  its  just  conclu¬ 
sion,  There  is,  however,  so  little  diversity  of 
views  upon  the  question  itself,  that  nothing  would 
be  gained  by  reference  to  individual  speakers, 
where  the  general  deductions  are  the  same. 

But,  besides  the  views  called  forth  by  this  dis¬ 
cussion,  opinions  have  been  advanced  by  high  tri- 
buhals  and  by  judicial  functionaries  which  bear 
upon  the  subject  before  us,  and  which  are,  of 
course,  entitled  to  great  consideration.  While 
avowing  my  respeerfor  these  authorities,  I  claim 
and  shall  exercise  the  right  which  belongs  to  an 
American  Senator,  and  indeed  to  every  American 
citizen,  freely  to  examine  for  myself  any  point  of 
constitutional  law,  and  not  the  less  freely  when  re¬ 
quired  to  act  upon  the  subject  in  this  branch  of  the 
National  Legislature. 

“  The  power  (to  make  needful  rules  and  regula¬ 
tions,  says  Mr.  Justice  Baldwin'  is  of  the  most 
plenary  kind.  Rules  and  regulations  respecting 
the  Territory  of  the  United  States;  they  necessa¬ 
rily  confer  complete  jurisdiction.  It  was  necessary 
to  confer  it  without  limitation  to  enable  the  new 
Government  to  redeem  the  pledges  given  by  the 
old  in  relatmn  to  the  formation  and  powers  of  the 
new  States.^’  I  do  not  understand  this  necessity  at 
all.  I  find  it  nowhere,  but  in  the  opinion  of  the 
judge.  But  while  I  say  this,  as  I  have  a  right  to 
do,  I  am  happy  in  having  this  opportunity  of  offer¬ 
ing  my  tribute  of  respect  to  the  memory  of  this 
able  and  excellent  man.  I  knew  him  w'ell  in  ear¬ 
lier  and  in  later  life,  and  to  a  vigorous  intellect  he 
united  a  clearness  of  conception  and  a  power  of 
investigation  I  have  rarely  knowm  excelled  ;  and 
with  these  qualities  he  carried  to  the  bench  of  the 
Supreme  Court  extensive  acquirements,  both  pro¬ 
fessional  and  general,  and  a  purity  of  purpose 
never  called  in  question.  Still,  w’hile  doing  this 
justice  to  his  memory  and  to  my  owm  feelings,  I 
differ  not  the  less  from  his  views  upon  this  sub¬ 
ject.  The  powers  of  the  new  States  depend  no 
more  on  Congress  than  do  the  powers  of  the  old. 
Both  depend  on  the  Constitution.  Nor  are  the 
new  States  formed  by  Congress  :  they  are  formed 
by  the  people  and  admitted,  not  under  this  clause 
of  the  Constitution,  nor  by  virtue  of  any  pledge, 
recent  or  remote  ;  but  by  virtue  of  the  clause  giving 
Congress  power  to  admit  new  States  into  the  Union. 
What,  then,  becomes  of  this  necessity  ns  the  foun¬ 
dation  of  unlimited  jurisdiction  It  vanishes,  and 
with  it  the  jurisdiction  sought  to  be  established. 

I  have  already  referred  to  what  the  Supreme 
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Court  said  in  another  case  ;  but  I  renew  the  refer¬ 
ence  for  a  different  purpose,  and  extend  the  quota¬ 
tion  to  show  whence  this  power,  in  the  opinion  of 
the  Court,  is  derived. 

“  The  term  ‘  territory,’  as  here  used,  is  merely 
descriptive  of  one  kind  of  property,  (says  the 
Court,)  and  is  equivalent  to  the  word  lands;  and 
Congress  has  the  same  power  over  it  as  over  any 
other  property  belonging  to  the  United  States;  and 
this  power  is  vested  in  Congress  without  limita¬ 
tion,  and  has  been  considered  (a  cautious  expression , 
by-the-by)  the  foundation  upon  which  the  terri¬ 
torial  governments  rested.”  And  they  refer  to  a 
preceding  opinion,  where  the  Chief  Justice,  speak¬ 
ing  of  this  article,  and  the  powersgrowing  out  of  it, 
applies  it  to  the  territorial  governments,  and  says,, 
“all  admit  their  constitutionality.”  And  again: 
Florida  while  a  Territory  was  “governed  by  that 
clause  of  the  Constitution  which  empowers  Con¬ 
gress  to  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belong¬ 
ing  to  the  United  States.”  The  word  “  territory,” 
the  Court  says,  “is  here  synonymous  with  land.  ’’ 
Using  the  synonyme,  the  phrase  will  substantially 
read  thus:  Congress  shall  have  power  to  dis¬ 
pose  OF  AND  MAKE  NEEDFUL  RULES  AND  REGULA¬ 
TIONS  CONCERNING  THE  LAND  OF  THE  UnITED 

States.  And  we  are  asked  to  believe  that  this 
guarded  clause  conveys  complete  jurisdiction,  full 
power  of  legislation  over  the  land  itself,  for  all  pur¬ 
poses,  and  over  the  individuals  or  communities, 
not  only  living  upon  it,  while  public  property,  but 
living  upon  it  after  it  ceases  to  belong  to  the  Uni¬ 
ted  States,  and  also  upon  those  living  in  the  same 
region.  We  have  seen  it  laid  down  that  this 
power  is  plenary,”  and  that  rules  and  regula¬ 
tions  concerning  land  necessarily  confer  “complete 
jurisdiction”  over  land  and  men  also. 

We  can  well  understand  that  a  power  to  sell  the 
land  of  the  United  States,  and  to  make  needful  laws 
concerning  it,  gives  the  right  of  legislation  for  all 
purposes  fairly  connected  with  the  use  and  sale  of 
that  kind  of  property,  and  necessary  to  these  ob¬ 
jects.  The  right  to  survey  it,  to  convey  it,  to  im¬ 
prove  it,  to  protect  it,  and  to  use  the  various  means 
properly  required  therefor;  for  these  purposes, 
concern  the  land,  and  the  laws  operate  upon  indi¬ 
viduals  in  relation  to  their  purchases,  and  upon  all 
others  who  interfere  with  the  rights  of  property  in 
the  United  States.  But  how  does  a  murder  con¬ 
cern  the  land  ?  or  a  marriage  ?  or  a  note  of  hand  ? 
or  any  of  the  infinite  variety  of  acts  which  pass 
between  individuals  in  civilized  communities  ? 
And  if  they  do  not,  whence  comes  the  Congres¬ 
sional  power  of  legislation,  by  which  such  acts 
are  to  be  commanded,  or  prohibited,  or  punished  ? 
The  Supreme  Court  indeed  says  that  the  power  of 
Congress  is  without  limitation;  but  the  Constitu¬ 
tion  says  it  is  not.  The  Constitution  says,  in  the 
first  place,  that  it  must  he  needful;  and,  in  the  next 
place,  that  it  must  concern  the  land;  and  both  of 
these  injunctions  are  limitations,  and  guarded  ones, 
too,  upon  the  exercise  of  legislative  power.  JVeed- 
ful,  not  for  all  purposes;  not  for  general  jurisdic¬ 
tion;  but  for  the  objects  of  the  grant  of  power, 
which  concern  the  land,  and  cannot  be  separated 
from  it. 

In  a  paper  to  which  I  shall  hereafter  more  par¬ 
ticularly  refer,  and  which  has  recently  made  its 
appearance,  containing  the  opinions  of  an  eminent 
statesman,  (Mr.  Adams,)  recorded  contempora¬ 


neously  with  the  events  which  provoked  his  ani¬ 
madversions,  and  which  bears  the  impress  of  a 
high  state  of  excitement,  this  word  “  needful”  is 
summarily,  if  not  satisfactorily,  disposed  of,  and 
is  actually  made,  instead  of  limiting  the  power  of 
Congress,  to  extend  it  indefinitely;  far  enough,  in¬ 
deed,  to  render  nugatory  all  the  safeguards  of  the 
Constitution.  The  writer  of  these  annotations 
would  have  had  much  more  difficulty  in  reaching 
the  Presidency  than  he  experienced,  had  this  lati- 
tudinarian  doctrine  been  known  to  his  country¬ 
men.  There  is  nothing  in  our  whole  political  his¬ 
tory  more  loose  and  dangerous  than  the  sentiments 
he  has  thus  left  upon  record.  “As  to  the  force  of 
the  term  needful,”  he  says,  “I  observed  it  was 
relative,  and  must  always  be  supposed  to  have  ref¬ 
erence  to  some  end.”  Needful  to  what  end? 
Needful  to  the  Constitution  of  the  United  States — 
to  any  of  the  ends  for  which  that  compact  was 
formed.  Those  ends  are  declared  in  its  preamble: 
‘  to  establish  justice,’  for  example.  What  can  be 
more  needful  to  the  establishment  of  justice  than 
the  interdiction  of  slavery  where  it  does  not  exist? 

And  this  is  the  constitutional  reasoning  of  a 
President  of  the  United  States.  The  grants  of 
power  in  the  Constitution  are  not  to  be  sought  in 
that  instrument  itself,  where  they  are  carefully 
enumerated,  and  all  others  as  carefully  prohibited, 
but  in  the  preamble,  which  merely  announces  the 
general  motives  of  the  people  in  the  establishment 
of  a  new  Government.  In  all  the  ^controversies  to 
which  the  attempt  to  enlarge  the  powers  of  Con¬ 
gress  by  calling  to  their  aid  the  introductory  decla¬ 
ration  of  the  Constitution,  has  given  rise,  this  is 
the  first  time  we  have  seen  it  contended  that  that 
declaration  contains  absolute  grants  of  power,  and 
not  mere  inducements  or  reasons  for  the  more  ex¬ 
tensive  exercise  of  those  expressly  provided  for. 
Th  is  is  as  far  as  the  heresy  till  now  has  been^ 
pushed.  But  a  new  chapter  is  opening  upon  us. 

In  the  able  contemporaneous  essays  in  the  Fed¬ 
eralist  upon  the  grants  of  power  in  the  Constitu¬ 
tion,  no  such  constructive  enlargement  of  them  is 
claimed;  and  the  celebrated  report  of  General 
Hamilton,  upon  the  subject  of  manufactures, 
though  it  calls  to  its  aid  the  “  general  welfare,”  as 
authorizing  the  appropriation  of  money,  refers  to 
that  provision  as  it  is  found  in  the  8th  section  of 
the  Constitution,  and  not  to  the  preamble.  He 
supposes  this  process  would  never  be  pushed  fur¬ 
ther;  “that  it  would  not  carry  a  power  to  do  any 
other  thing  not  authorized  in  the  Constitution, 
either  expressly  or  by  fair  implication.”  He  was 
a  man  of  great  sagacity,  but  his  sagacity  failed 
him  here. 

The  power  to  pass  “needful”  laws  respecting 
property  conveys  the  power  to  pass  any  laws 
which  in  the  opinion  of  Congress  would  “estab¬ 
lish  justice,”  or  “promote  the  genera!  welfare,” 
or  “secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity,”  for  these  are  all  equally  among 
the  “ends  declared  in  the  preamble  to  the  Consti¬ 
tution.”  Why,  this  is  the  very  consequence  fore¬ 
seen  and  foretold  by  the  Legislature  of  Virginia 
in  the  resolutions  of  1799,  as  the  result  of  this  in¬ 
defensible  latitude  of  construction:  “  that  it  would 
have  the  inadmissible  effect  of  rendering  nugatory 
or  improper  every  part  of  the  Constitution.” 
Judge  Story  has,  no  doubt,  laid  down  the  true  doc¬ 
trine  upon  this  subject,  where  he  says  that  “  the 
preamble  can  never  be  resorted  to  to  enlarge  the 


\ 


y 


9 


powers  confided  to  the  Government  or  any  of  its 
departments.” 

Mr.  Adams  separates  “ needful”  from  the  con¬ 
text,  as  though  the  words  territory  or  other  prop¬ 
erty  did  not  exist,  and  maintains  that  any  power 
may  be  exercised  which  is  “needful”  to  promote 
justice.  Whether  he  means  to  promote  justice  in 
the  Territories  only,  under  this  new  process  of! 
interpretation,  or  to  extend  the  authority  to  the  i 
whole  Union,  thus  promoting  justice  everywhere,  I  i 
do  not  undertake  to  judge.  The  constitutional  re-  j 
striction  being  struck  out,  I  do  not  know  what  lim-  j 
itation  remains.  If  so,  this  little  word  “needful”  j 
becomes  a  constitution,  or  rather  leaves  us  without  j 
one.  But  if  the  Territories  alone  are  to  be  the  j 
subject  of  this  omnipotent  power,  founded  upon  a  ; 
single  w’ord,  the  principle  is  broad  enough  in  its  I 
application  to  another  provision  of  the  Constitution  I 
to  extend  this  new  Congressional  authority  to 
every  part  of  the  United  States.  It  is  “  necessary 
and  proper”  that  any  measure  required  to  give 
effect  to  the  clauses  of  the  preamble,  should  be 
adopted,  and  thus  we  have  a  rod,  which,  in  the 
hands  of  a  necromancer,  is  to  swallow  up  all  its 
competitors.  Instead  of  asking  what  the  Consti¬ 
tution  grants,  w'e  may  well  ask  what  it  withholds,  i 
Congress  becomes  the  supreme  legislator.  The  | 
“  common  defence”  may  require  that  martial  j 
law  should  be  proclaimed  by  Congress,  and  the  j 
Constitution  would  thus  disappear  as  readily  as  I 
similar  safeguards  fall  before  European  violence,  j 
There  is  no  intelligence  which  can  give  even  the  j 
appearance  of  plausibility  to  so  monstrous  a  doc-  I 
trine;  no  respectability  which  can  make  it  respect¬ 
able.  If  not  again  consigned  to  the  tomb,  from 
whence,  in  an  unlucky  hour,  it  was  withdrawn, 
it  will  remain  as  one  among  the  strange  aberrations 
which  sometimes  come  to  teach  us  that  great  pow¬ 
ers  and  signal  failures,  in  their  exercise,  belong  to 
all  the  conditions  of  humanity. 

“  No  one  has  ever  doubted,”  says  Judge  Story, 

“  the  authority  of  Congress  to  create  T'erritoi’ial 
Governments  within  the  territory  of  the  United 
States,”  under  the  clause  “  to  make  all  needful 
rules  and  regulations.”  The  power  is  maintained 
in  the  preceding  quotations  to  be  direct  and  “  com¬ 
plete,”  not  incidental  and  constructive.  Rules  and 
regulations  for  the  public  land  ex  vi  termini  mean 
“  plenary  ”  legislative  power.  What,  then,  con¬ 
fines  the  operation  of  this  clause  to  the  territory? 
Why  is  it  not  co-extensive  with  the  public  land, 
thus  excluding  the  jurisdiction  of  the  States, 
wherever  this  kind  of  property  exists  ?  And  again, 
if  this  power  of  legislation  is  given  over  the  land 
of  the  United  States,  as  such,  that  is  as  property, 
agreeably  to  the  dictum  of  the  court,  which  is  ob¬ 
viously  correct,  what  continues  its  operation  after 
the  land  is  sold,  and  ceases  to  be  public  property  ? 
By  the  act  of  sale  the  land  is  withdrawn  from  the  j 
category  of  public  property.  “  It  belongs  to  the  ! 
United  States  no  longer,  and  it  is  therefore  no  ' 
longer  subject  to  the  jurisdiction  of  Congress. 
The  power  departs  upon  the  departure  of  the  ob¬ 
ject  upon  w^hich  it  should  be  exercised.  And  in 
conformity  with  this  view,  as  I  have  already  stated, 
all  the  acts  of  Congress  relating  to  the  public  land, 
whether  in  States  or  Territories,  cease  to  have  ef¬ 
fect  the  moment  the  title  of  such  land  passes  from 
the  Government.  The  laws,  having  performed 
their  functions,  cease  to  operate  there. 

We  are  told,  sir,  that  in  a  multitude  of  counsel  ‘ 


there  is  safety.  A  multitude  of  reasons  rarely 
add  to  the  safety  of  legal  deductions,  when  these 
reasons  depend  upon  philological  investigations. 
A  half  dozen  words  fitly  emp'oyed  would  have 
conveyed  the  power  contended  for,  beyond  contro¬ 
versy.  Dictionaries  have  been  ransacked,  and  a 
good  deal  of  learning  has  been  exhausted  to  prove 
I  that  ihe  words  “  to  make  all  needful  rules  and  reg- 
i  ulations”  are  sufficiently  comprehensive  to  include 
'  the  Constitution  itself,  and  all  laws  that  can  be 
!  passed.  Well,  sir,  I  shall  take  no  part  in  these 
disquisitions — subtleties,  I  might  call  them — show¬ 
ing  that  a  constitution,  as  it  prescribes  rules  of 
action,  using  the  term  in  a  very  general  sense, 
may  itself  be  called  a  rule. 

But  I  believe  the  Convention  which  formed  our 
Constitution  would  not  have  added  to  the  respect 
their  labors  inspire,  if,  in  that  great  act  of  creative 
political  power  which  precedes  and  introduces  the 
Constitution  of  the  United  States,  and  announces 
the  will  and  objects  of  the  people  in  the  formation 
of  a  new  government,  instead  of  the  declaration 
“  do  ordain  and  establish  this  Constitution,”  had 
they  DECLARED  that  the  people  do  ordain  and  estab¬ 
lish  this  RULE,  or  even  these  rules;  or  if,  in  the 
very  first  creation  of  authority,  instead  of  vesting 
all  “  legislative  powers”  in  a  Congress,  they  had 
adopted  these  new  views,  and  vested  in  that  body 
all  regxdating poicers,  and  had  substituted  the  phrase 
to  make  all  rules  which  shall  be  necessary  and 
proper  to  carry  into  effect  the  enumerated  powers 
for  the  existing  clause,  which  enables  Congress  to 
make  all  laws  for  that  purpose;  or,  still  further, 
had  declared  “  this  Constitution  and  the  regu¬ 
lations  of  the  United  States,  made  in  pursuance 
thereof,  (fee.,  shall  be  the  supreme  regulation  of 
the  land.”  It  is  all  idle  to  tell  us  that  the  Conven¬ 
tion,  by  “  needful  rules  and  regulations,”  intended 
to  convey  “  complete  jurisdiction.”  They  must 
have  had  some  reason  satisfactory  to  themselves 
for  the  use  of  this  peculiar  phraseology,  and  it 
was  because  they  did  not  intend  to  grant  this 
“complete  jurisdiction”  that  these  words  w’ere 
probably  employed.  The  object  w’^as  the  dispo¬ 
sition  and  protection  of  the  public  property,  and 
to  ensure  that,  and  that  alone,  terms  truly  relating 
to  property  were  employed,  and  those  elsewhere 
used  in  the  Constitution  for  the  general  objects  of 
legislation  were  carefully  avoided.  We  are  in¬ 
deed  told,  and  it  is  among  the  new  doctrines  to 
which  this  controversy  has  given  birth,  that,  “if 
this  definition  [that  law  is  a  rule  of  action]  be  cor¬ 
rect,  rule  and  law  are  synonymous,  [or,  in  other 
words,  convertible,  a  conclusion  equally  illogical 
in  argument  and  unfounded  in  fact]  and  they  com¬ 
mand  or  prohibit.”  “It  is  obvious,  therefore,” 
continues  the  speaker,  “  that  the  grant  of  power 
to  make  rules  and  regulations  cannot  be  restricted 
to  or  controlled  by  the  word  property,  but  must 
be  applicable  to  the  acts  and  rights  of  citizens  upon 
such  territory.”  “It  would  be  absurd  for  Con¬ 
gress  to  make  a  rule  or  law  for  the  government  of 
inert  matter — land,  territory — commanding  it  to  do 
or  prohibiting  it  from  doing  certain  acts.” — JMr. 
Starkweather,  vol.  2,  p.  91. 

This  reasoning,  if  it  can  be  dignified  with  that 
term,  were  it  good  for  anything,  applies  as  well  to 
the  States  as  to  the  Territories,  and  carries  com¬ 
plete  jurisdiction  everywhere.  By  proving  too 
much,  it  would  prove  nothing  at  all.  But  it  is 
founded  in  a  misconception  so  palpable  as  to  excite 
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surprise  that  the  speaker  did  not  detect  the  fallacy 
before  he  committed  his  remarks  to  the  press. 
The  proposition  seems  to  be  that,  although  Con¬ 
gress  have  the  right  of  special  legislation  “  con¬ 
cerning  land,”  such  right  of  legislation  cannot  in 
fact  concern  the  land,  because  it  is  inert  matter, 
but  confers  “  complete  jurisdiction”  over  all  per¬ 
sons  upon  it.  To  state  such  a  proposition  is  to 
refute  it.  “  Inert  matter  ”  may  be  the  subject  of 
legislation ,  as  is  shown  by  almost  every  page  of  our 
own  legal  code,  and  of  every  other  legal  cpde.  The 
title  and  descent  of  estates  may  be  regulated,  and  a 
thousand  other  acts  done,  which  “concern  land,” 
though  till  now,  I  suppose,  it  never  entered  into 
the  heart  of  man  to  conceive,  nor  the  tongue  of 
man  to  declare,  that  the  thing  regulated  was  com¬ 
manded  or  prohibited.  But  when,  in  order  to  carry 
into  full  and  fair  effect  such  power  over  things,  it 
becomes  necessary  to  prohibit  or  command”  any 
acts  relating  thereto,  then  the  law  operates  upon 
persons,  and  it  is  their  duty  to  do,  or  to  leave  un¬ 
done,  the  acts  so  required  or  forbidden.  But  such 
power  of  legislation  cannot  extend  beyond  the 
true  object  of  legislation,  and  there  would  be  an 
utter  Iprostration  of  all  the  barriers  of  the  Con¬ 
stitution  were  “  complete  jurisdiction  ”  the  ne¬ 
cessary  consequence  of  every  grant  of  power 
“concerning  land,”  or  any  other  species  of 
“  property.” 

The  second  argument  urged  in  support  of  the 
authority  of  Congress  to  legislate  over  the  Terri¬ 
tories  is  derived  from  the  war  and  treaty-making 
power,  which  bring  with  them  as  an  incident  the 
right  of  acquisition,  and  this  is  followed  by  the 
right  of  legislating  over  the  country  acquired. 
Besides  many  speakers  who  have  advocated  this 
doctrine  in  debate,  and  a  majority  perhaps  have 
done  so,  there  are  eminent  authorities^  who  avow 
the  same  opinion,  and  whose  views  are  entitled  to 
great  consideration. 

The  effect  of  the  war-making  power  upon  the 
right  of  acquisition  is,  under  our  Constitution,  an 
inquiry  purely  speculative,  as  no  territory  has 
ever  been  added  to  the  Union  by  that  process. 
Though  the  principle  is  thus  broadly  laid  down, 
yet  it  is  rather  difficult  to  conceive  how  the  mere 
act  of  war,  though  it  bring  conquest  with  it,  can 
permanently  annex  a  foreign  country  to  the  United 
States  without  the  interposition  of  some  depart¬ 
ment  of  the  Government  constitutionally  compe¬ 
tent  to  indicate  the  national  will  on  the  subject; 
and  if  this  be  so,  the  war-making  power  cannot 
be  said  to  make  the  acquisition,  or,  in  other  words, 
the  annexation,  though  it  may  afford  the  oppor¬ 
tunity  of  its  being  made.  The  act  of  conquest  and 
the  act  of  annexation  are,  in  such  a  state  of  things, 
as  different  in  their  character  as  in  their  operation. 
A  treaty  of  peace  confirming  the  conquest,  and 
making  the  cession,  carries  the  question  to  the 
treaty-making  power.  What  course  will  be  pur¬ 
sued  to  declare  or  to  secure  annexation,  in  the 
very  improbable  event  of  the  conquest  of  a  foreign 
country  by*  the  United  States,  with  the  determina¬ 
tion  of  the  Government  utterly  to  subdue  it,  and 
to  destroy  its  political  organization,  so  that  no 
authority  could  exist  to  give  its  assent  to  the  terms 
proposed  by  the  conqueror,  is  a  case  so  little  likely 
to  happen  as  scarcely  to  deserve  a  place,  even  as 
a  subject  of  speculation,  in  an  elementary  treatise. 
In  Europe,  the  difficulty  would  be  at  once  removed 
by  a  proclamation  from  the  Sovereign,  announcing 


the  acquisition,  and  declaring  its  future  condi¬ 
tion. 

But  the  treaty-making  power  is  clearly  compe¬ 
tent  to  acquire  territory  ;  though  the  proposition 
that  acquisition  necessarily  brings  with  it  the  au¬ 
thority  of  legislation  is  another  and  quite  a  differ¬ 
ent  question. 

“  As  the  General  Government,”  says  Judge 
Story,  “  possesses  the  right  to  acquire  territory, 
‘either  by  treaty  or  conquest,  it  would  seem  to 
‘  follow,  as  an  inevitable  consequence,  that  it  pos- 
‘  sesses  the  power  to  govern  what  it  has  acquired.” 

“  The  territory  does  not,  when  so  acquired,  be- 
‘  come  entitled  to  self-government,  and  it  is  not 
‘  subject  to  the  jurisdiction  of  any  State.  It  must 
‘  consequently  be  under  the  dominion  and  jurisdic- 
‘  tion  of  the  Union,  or  it  would  be  without  any 
‘  government  at  all.  ” 

“  The  power  of  governing  and  of  legislating  for 
‘  a  territory,”  says  Mr.  Rawle,  “  may  be  the  inevi- 
‘  table  consequence  of  the  right  to  acquire  Jerri- 
‘  tory.” 

“  Perhaps,”  says  Chief  Justice  Marshall,  after 
referring  to  the  clause  authorizing  the  making  of 
needful  rules  and  regulations  as  the  source  of  this 
power  of  legislation,  “  the  power  of  governing  a 
‘  territory  belonging  to  the  United  States,  which 
‘  has  not,  by  becoming  a  State,  acquired  the  means 
‘  of  self-government,  may  result  necessarily  from 
‘  the  fact  that  it  is  not  within  the  power  and  juris- 
‘  diction  of  the  United  States.  The  right  to  gov- 
‘  ern  may  be  the  inevitable  consequence  of  the 
‘  right  to  acquire  territory.” 

It  is  obvious,  from  the  identity  of  thought  and 
similarity  of  language  which  mark  these  extracts, 
that  they  owe  their  origin  to  a  common  source. 
I  presume  this  source  was  the  view  presented  by 
Judge  Marshall,  and  that  both  the  commentators 
followed  the  path  marked  out  by  that  eminent 
man  and  able  judge.  He  indeed  speaks  doubtfully 
upon  the  subject,  and  advances  the  idea  with  cau¬ 
tion,  and  rather  as  a  suggestion  than  as  an  opin¬ 
ion.  “  May”  and  “  perhaps,”  are  far  from  indi¬ 
cating  a  settled  conviction,  especially  after  the 
power  had  been  traced  to  another  source.  But 
what  he  doubted  one  of  these  writers  considered 
incontestable,  and  the  other  nearly  so;  and  both 
are  now  referred  to  in  discussion  as  authorities 
which  none  but  a  “half  crazy  politician,”  to  bor¬ 
row  a  phrase  we  have  heard  upon  this  occasion, 
would  call  in  question. 

As  neither  of  these  distinguished  jurists  state 
their  position  in  constitutional  terms,  it  is  not  very 
easy  to  ascertain  the  precise  extent  or  limitation  of 
their  views.  What  is  here  meant  by  “  inevitable 
consequence.^”  Is  it  a  logical  consequence  de¬ 
duced  from  the  language  Jof  the  Constitution,  and 
which  makes  the  power  of  government  an  inte¬ 
gral  part  of  the  treaty-making  power,  or  a  conse¬ 
quence  resulting  from  moral  necessity,  imposing  a 
duty  which  ought  to  be  fulfilled;  or  is  it  the  con¬ 
stitutional  consequence,  which  grants  implied 
powers,  in  order  to  exercise  express  ones?  It 
can  hardly  be  the  first,  for  the  right  to  acquire  is 
one  thing,  and  the  right  to  legislate  another,  and 
the  act  of  acquisition  is  complete  within  itself. 
Treaties  may  be  made  with  foreign  nations;  treaties 
of  peace,  of  commerce,  of  limits,  of  acquisition, 
and  for  other  objects;  for  the  power  granted  by 
the  Constitution  is  general,  and  not  restricted  to 
any  particular  class  of  these  instruments.  They 
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include  all  the  objects  relating  to  foreign  intercom¬ 
munication,  without  which  the  power  could  not 
be  fairly  exercised,  and  which  are  not  contrary  to 
the  Constitution  nor  to  the  rights  of  the  States. 
They  do  not  carry  with  them  the  power  to  cede, 
at  any  rate  to  cede  portions  of  sovereign  States, 
for  their  sovereignty  does  not  belong  to  the  Union; 
nor  can  the  Union  add  to  or  take  from  it  without 
their  own  consent.  The  treaty-making  authority 
acquires  territory  by  treaty.  The  power  to  dis¬ 
pose  of  it,  and  the  power  to  admit  it  into  the 
Union,  when  formed  into  States,  are  both  ex¬ 
pressly  given,  and  of  course,  if  not  given,  could 
not  be  exercised.  The  power  to  legislate  for  it  is 
not  given,  and  how,  then,  can  that  be  exercised  ? 
It  is  clear,  sir,  that  the  idea  of  legislation  is  not 
included  in  the  idea  of  acquisition,  nor  so  closely 
connected  with  it  that  the  one  power  cannot  be 
exercised  without  the  other. 

It  may  be  that  by  “  inevitable  consequence”  we 
are  to  understand  a  consequence  resulting  from 
moral  necessity,  and  which  imposes  a  duty  that 
ought  to  be  fulfilled,  and  there  is  a  part  of  the 
opinion  of  Judge  Marshall  and  of  the  commentary 
of  Judge  Story  which  favors  this  suggestion;  for  it 
is  said,  as  an  inducement  to  the  exercise  of  this 
power  of  legislation,  that,  as  the  territory  cannot 
govern  itself,  and  is  not  subject  to  any  State,  “  it 
must  consequently  be  under  the  dominion  and  ju¬ 
risdiction  of  the  Union,  or  it  would  be  without  any 
government  at  all.”  This  moral  necessity,  where 
it  exists  under  sufficiently  imperious  circumstances, 
may  justify  the  representative  to  his  constituent 
for  the  assumption  of  power  for  which  no  consti¬ 
tutional  warrant  can  be  found.  But  it  can  have 
no  place  in  an  inquiry  into  the  true  powers  of  the 
Legislature  which  thus  assumes  to  act  on  the 
ground  of  necessity.  Such  a  case  is  out  of  the  pale 
of  the  Constitution,  and  involves  considerations  not 
connected  with  this  branch  of  the  subject,  and 
which  I  shall  examine  in  another  connection  before 
I  close  my  remarks. 

To  return  to  the  inquiry  into  the  meaning  of  this 
“  inevitable  consequence,”  is  it  the  constitutional 
consequence  by  which  implied  powers  may  be  ex¬ 
ercised  when  “  necessary  and  proper”  to  carry 
into  effect  the  expressly  granted  powers  ?  To  bring 
it  within  this  clause,  it  must  be  assumed  that  ac¬ 
quisition  cannot  be  complete  without  political  legis¬ 
lation  ;  and  that  the  latter  is  not  merely  an  auxiliary 
by  which  the  territory  acquired  may  be  better  used 
or  improved  for  every  proper  purpose,  after  being 
attained,  but  that  it  is  “  necessary  and  proper”  to 
the  attainment  itself.  Certain  it  is,  that  the  mo¬ 
ment  a  treaty  of  cession  is  ratified  the  act  of  acqui¬ 
sition  is  complete,  and  the  territory  becomes  ipso 
facto  a  part  of  the  United  States.  Legislation  Can¬ 
not  change  its  tenure,  nor  make  it  more  nor  less 
than  the  treaty  has  made  it.  The  treaty-making 
power  has  performed  its  function,  and  accomplished 
the  purpose  for  which  it  was  destined.  The  dis¬ 
position  of  the  territory  acquired  is  quite  another 
question,  and  must  be  determined  by  other  provis¬ 
ions  of  the  Constitution.  i 

I  have  been  forcibly  struck  with  many  of  the 
extraordinary  opinions  which  have  marked  this 
discussion,  respecting  these  incidental  or  implied 
powers,  and  which  are  confidently  advanced,  in 
utter  disregard,  it  seems  to  me,  &s  well  of  the  lan¬ 
guage  as  of  the  spirit  of  the  Constitution. 

The  implied  powers  of  Congress  are  granted  in 


;  the  following  words;  “  The  Congress  shall  have 
power  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  fore¬ 
going  powers,  and  all  other  powers  vested  by  this 
Constitution  in  the  Government  of  tlie  United 
States,  or  in  any  department  or  officer  thereof.” 
It  is  to  be  observed  that  these  implied  powers  are 
granted  only  to  Congress,  and  belong  to  no  other 
department  of  the  Government.  The  treaty-ma¬ 
king  power  does  not  possess  them,  and  it  must 
exercise  its  functions  only  upon  subjects  directly 
appertaining  to  its  proper  authority.  The  power 
is  strictly  a  legislative  one.  And  again,  an  implied 
power  cannot  be  ingrafted  upon  another  implied 
power.  The  authority  is  spent  when  once  exer¬ 
cised.  It  is  to  make  laws  necessary  and  proper  to 
carry  into  execution  the  powers  vested  by  this  Constitu¬ 
tion.  And  it  is  obvious  that,  were  it  not  so.  Con¬ 
gress  would  go  on  step  by  step,  and  thus  concentrate 
within  itself  all  the  powers  of  the  Confederation 
and  of  the  States. 

In  this  connection  I  beg  leave  to  refer  to  an  arti¬ 
cle  in  the  National  Intelligencer  of  December  22, 
1847,  with  this  caption:  “  Has  Congress  power  to 
institute  slavery  It  is  commended  by  the  editors 
of  that  paper  to  its  readers  as  “  the  calm  discussion 
of  an  important  question,  from  a  source  entitled  to 
high  respect.”  It  is  entitled  to  this  commendation, 
for  it  is  written  with  great  clearness  and  vigor, 
and  if  the  writer  was  an  eminent  judge  of  the 
Supreme  Court  from  the  West,  as  was  stated  in 
the  Ohio  papers  at  the  time,  and  never  contradicted, 
no  one  will  deny  that  the  views  are  entitled  to  great 
respect  from  the  talents,  character,  and  position  of 
the  author,  not  less  than  from  the  mode  in  which 
the  subject  is  treated.  The  title  of  the  article  would 
seem  to  confine  the  discussion  to  the  power  of 
establishing  slavery,  yet  it  is  in  reality  a  discussion 
of  the  authority  of  Congress  over  the  subject  of 
slavery  in  the  Territories,  and  a  conclusive  one, 
too.  It  shows  that  the  National  Legislature  have 
no  right  to  deal  with  the  question. 

It  shows  also  that,  in  the  writer’s  opinion, 
there  is  no  power  granted  to  Congress  by  the 
Constitution  to  establish  territorial  governments. 
“Such  a  power  was  given,”  he  says,  “in  relation 
‘  to  the  District  of  Columbia,  and  it  was  equally 
‘  necessary  in  regard  to  other  Territories.”  “  But 
‘  if  the  power  be  implied,”  he  continues,  “it  must 
‘  be  limited  to  the  end  in  view.”  Did  it  confer 
“  complete  jurisdiction,”  and  were  it  “  exclusive 
and  universal,”  as  is  said,  it  of  course  would  give 
Congress  the  right  to  legislate  over  the  subject  of 
slavery,  to  institute  as  well  as  to  establish  or  ex¬ 
clude  it  at  their  discretion,  and  over  all  the  other 
subjects  of  social  or  political  concern.  If  it  is  not 
“  universal,”  and  exist  at  all,  it  is  limited  by  the 
principle  here  laid  down  :  that  is,  as  it  results 
from  the  necessity  of  establishing  social  order  in 
the  Territories,  by  the  organization  of  governments 
it  cannot  be  rightfully  pushed  beyond  that  object, 
and  if  it  is,  it  becomes  “  despotism.”  And  this  is 
equally  true,  whether  it  undertake  to  say  that  the 
condition  of  slavery  shall  or  shall  not  exist.  That 
is  a  question  of  local  concern,  not  necessary  to 
the  establishment  of  governments,  and  as  such 
should  be  left  to  the  proper  local  authority. 

But  to  the  quotation.  “  The  true  construction  of 
‘  the  Constitution  is,  that  implied  powers  can  only 
‘  be  exercised  in  carrying  into  efiect  a  specific 
‘  power.  And  this  implication  is  limited  to  such 
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‘  measures  as  shall  be  appropriate  to  the  object. 

‘  This  is  an  admitted  and  safe  rule  of  construction. 

‘  It  is  believed  to  be  the  only  one  which  has  been 
‘  sanctioned  by  statesmen  and  jurists.  Powers  ex- 
‘ercised  beyond  this  are  not  derived  from  the 
‘  Constitution,  but  must  depend  upon  an  unlimited 
‘discretion.  And  this  is  despotism.  Now,  there 
‘  is  no  specific  power  in  the  Constitution  which 
‘  authorizes  the  organization  of  a  Territorial  Gov- 
‘  ernment.  Such  a  power  was  given  in  relation  to 
‘  the  District  of  Columbia,  and  it  was  equally  ne- 
‘  cessary  in  regard  to  the  other  Territories.  But  if 
‘  this  power  be  implied  from  the  specific  power 
‘given  to  regulate  the  disposition  of  the  public 
‘  lands,  it  must,  under  the  alsove  rule,  be  limited  to 
‘  means  suitable  to  the  end  in  view.  If  Congress 
‘  go  beyond  this  in  the  organization  of  a  Territo- 
‘  rial  Government,  they  act  without  limitation,  and 
‘  may  establish  a  monarchy.  Admit  that  they  may 
‘  organize  a  government  which  shall  protect  the 

*  lands  purchased,  and  provide  for  the  administra- 
‘  tion  of  justice  among  the  settlers,  it  does  by  no 
‘  means  follow  that  they  may  establish  slavery. 

*  This  is  a  relation  which  must  be  created  by  the 
‘  local  sovereignty.  It  is  a  municipal  regulation  of 
‘limited  extent  and,  necessarily,  of  an  equally 
‘limited  origin.  It  is  a  domestic  relation  over 
‘  which  the  Federal  Government  can  exerpise  no 
‘  control.  And,  above  all,  the  institution  of  slavery 
‘  is  not  within  any  implication  which  can  be  drawn 
■‘from  the  power  to  regulate  and  dispose  of  the 

‘  public  lands  or  other  property  of  the  United 
‘  States.  As  before  remarked,  slaves  are  not  treat- 
‘  ed  in  the  Constitution  as  property.  They  are 
‘  made  property  by  the  local  law.” 

And  how  do  the  doctrines  we  have  heard  ad¬ 
vanced  respecting  this  power  of  implication,  re¬ 
peated,  reiterated  indeed  till  they  pall  upon  us, 
concur  with  these  canons  of  construction }  Let 
us  see. 

I  shall  confine  my  quotations  within  narrow 
limits,  and  to  what  has  been  said  in  the  Senate, 
though  I  might  extend  them  almost  indefinitely; 
but  the  high  authorities  whence  they  are  derived 
supersede  the  necessity  of  a  multitude  of  refer¬ 
ences. 

“  The  power,”  (to  govern,)  says  a  Senator  of 
‘  distinguished  talents  and  character,  “  in  my  opin- 
‘  ion,  is  implied,  among  other  sources,  as  has  been 
‘  well  said,  from  the  right  to  acquire  territory.  If 
‘  this  right  of  acquisition  is  to  be  implied  from  the 
‘  necessities  of  war  and  peace,  or  of  making  new 
‘  States,  over  which  subject  Congress  has  power, 
‘  this  necessity  of  acquisition  can  only  exist  on 

*  account  of  some  end  to  be  secured  after  it  is  ac- 
‘  quired.  To  effect  these  purposes  and  ends,  the 
‘  territory  must  be  controlled  and  governed  by 

*  those  who  acquired  it,  or  the  very  necessities 
‘  which  justified  its  acquisition  could  not  be  met.” 

The  war-making  power  and  the  power  to  admit 
new  States  are  both  Congressional  powers,  and 
therefore  are  proper  subjects  for  the  operation  of 
the  clause  permitting  the  exercise  of  powers  by 
implication;  but  the  authority  to  make  peace  be¬ 
longs  to  the  treaty-making  power — to  the  Presi¬ 
dent  and  Senate,  and  is  therefore  not  within  the 
reach  of  this  auxiliary  provision,  and  yet  they  are 
all  classed  together  as  powers  of  the  same  nature, 
drawing  after  them  the  same  consequences.  And 
not  only  so,  but  implication  is  heaped  upon  impli¬ 
cation,  in  violation  of  a  rule  of  construction  equally 


sound  in  itself,  and  called  for  by  the  language  of 
the  Constitution. 

“You  derive  the  power  to  acquire  territory,” 
says  a  member  of  the  Senate,  who  to  other  high 
claims  to  consideration  which  we  all  feel  and  ac¬ 
knowledge,  adds  the  distinction  of  having  occu¬ 
pied  a  seat  in  the  Cabinet  as  the  first  law  officer  of 
the  Government.  “  You  derive  the  power  to  ac- 
‘  quire  territory.  How }  Not  by  an  express 
‘  grant  of  power,  but  by  implication  from  the  war 
‘and  treaty-making  powers.  You  derive  the 
‘power  to  govern  the  territory  acquired.  How? 

‘  Not  by  an  express  grant;  but  by  implication,  as 
‘  necessary  to  the  enjoyment  of  the  territory  ac- 
‘  quired,  and  this  power  is  vested  in  Congress. 

‘  Why?  Because,  by  the  Constitution,  all  legis- 
‘  lative  power  is  vested  in  that  body;  and  legisla- 
‘  tive  power  must  be  exercised  in  framing  the 
‘  organic  law  of  the  territory.” — Mr.  Berrien,  vol. 
Up- 875. 

Here,  sir,  we  have  the  same  power  of  implica¬ 
tion,  extended  beyond  its  constitutional  limits,  as 
a  foundation  for  the  exercise  of  Congressional  au¬ 
thority,  and  embracing  the  treaty-making  power 
in  its  operations,  and  we  have  also  this  duplicate 
implication,  equally  dangerous  and  unconstitu¬ 
tional  ;  and  not  only  so,  but  we  are  told  that  Con¬ 
gress  has  the  right  to  legislate  over  the  Territories, 
not  because  that  right  is  found  in  the  Constitution, 
but  because  all  legislative  power  is  vested  in  that 
body,  and  this  is  a  legislative  power  that  must  be 
exercised.  If  by  this  it  is  meant  that  Congress  is 
vested  with  all  the  legislative  power  granted  by  the 
Constitution,  it  is  a  truism  that  will  find  no  oppo¬ 
sition,  nor  was  there  any  necessity  of  impressing 
it  upon  us  in  a  series  of  formal  propositions.  But 
it  does  not  aid  this  process  of  demonstration :  for 
it  leaves  as  it  found  the  question  of  Congressional 
juriisdiction  ;  which,  whatever  may  be  the  neces¬ 
sity,  can  only  be  exercised  when  it  is  granted,  and 
as  it  is  granted. 

I  am  at  a  loss  to  know  what  is  meant  by  the 
“  enjoyment  of  the  territory”  as  a  foundation  for 
the  poiver  of  governing  it.  The  enjoyment  of  prop¬ 
erty  depends  essentially  on  the  power  to  'Sell  it 
and  regulate  it,  that  it  may  be  used.-  This  power 
is  expressly  given  by  the  Constitution,  and  if  it 
were  not  given  could  no  tbe  exercised  by  the  lim¬ 
ited  government  created  by  it ;  unless,  indeed, 
we  suppose  that  the  clause  for  that  purpose  is  a 
mere  work  of  supererogation.  If,  therefore,  this 
power  required  a  special  clause  creating  it,  a  forti¬ 
ori  the  power  to  govern  people  living  on  the  prop¬ 
erty  required  a  similar  creative  act ;  as  assuredly 
the  right  to  sell  and  regulate  is  not  less  necessary 
to  its  enjoyment  than  the  right  of  political  legisla¬ 
tion;  especially  as  the  power  to  “  make  rules  and 
regulations”  gives  all  the  requisite  control  over 
individuals  to  prevent  their  interference  with  the 
enjoyment  of  the  property  by  the  United  States. 

And  this  is  precisely  what  another  speaker,  the 
same  indeed  who  draws  the  comparison  between 
the  power  of  an  employer  and  the  power  of  gov¬ 
ernment,  entirely  overlooks,  when  he  says  that 
the  right  of  acquisition  ffives  the  right  of  govern¬ 
ment;  and  asks,  with  evident  self-satisfaction  at  the 
irrefutable  nature  of  the  argument  which  the  ques¬ 
tion  conveys,  “  For  what  purpose  does  any  man 
acquire  property  but  to  govern  it?  Why  does  a 
buyer  pay  for  it  if  it  be  not  the  right  to  dispose  of 
it?”  “to  govern  it  [the  property]  as  a  property- 
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holder?”  And  what  has  that  to  do  with  political 
legislation  over  numerous  communities  ?  His  right 
of  government  is  what  others  call  the  right  of  en¬ 
joyment.  The  Constitution  gives  this  right,  and 
therefore  it  exists.  But  it  does  not  give  the  other, 
and  therefore  it  does  not  exist  *,  for  it  would  baffle 
human  ingenuity  to  discover  any  principles  appli¬ 
cable  to  either  and  not  to  both,  which  would  just¬ 
ify  this  difference  in  the  right  of  Congressional 
action.  The  reason  why  one  was  omitted  and  the 
other  provided  for,  is  probably  to  be  found  in  the 
circumstances  to  which  I  shall  hereafter  refer,  con¬ 
nected  with  the  passage  of  the  ordinance  of  1787. 

If  it  is  a  casus  omissus,  the  people  alone  can  supply 
the  omission;  and  if  in  the  mean  time  their  repre¬ 
sentatives  act,  they  can  act  only  from  the  necessity 
of  the  case,  and  upon  their  responsibility  to  their 
constituents. 

Judge  Story  says:  “  As  an  incidental  power,  the 
constitutional  power  of  the  United  States  to  ac¬ 
quire  territory  would  seem  so  naturally  to  flow 
from  the  sovereignty  confided  to  it  as  not  to  admit 
of  very  serious  question.” 

This  phraseology  does  not  clearly  indicate  what 
the  learned  Judge  meant  by  the  constitutional  power 
of  the  United  States  to  acquire  territory. 

The  power  of  the  United  States  n  acquire  ter¬ 
ritory,  if  by  the  United  States  is  meant  the  people, 
no  one  doubts;  though  some  have  doubted  whether 
they  have  made  provision  for  that  purpose  in  the 
Constitution.  It  is  in  no  sense  of  the  term  an  in¬ 
cidental  power,  but  a  direct  one;  nor  does  its  ex¬ 
istence  depend  on  the  Constitution,  though  its 
exercise  does.  If  granted,  it  may  be  put  in  opera¬ 
tion  by  the  proper  department;  if  withheld,  the 
people  may  provide  for  its  exercise  whenever  they 
see  fit. 

But  if  by  the  United  States  is  here  meant  the 
Government,  its  constitutional  power  should  be  de¬ 
duced  from  the  Constitution  itself — from  the  treaty¬ 
making  power,  for  instance,  or  some  other,  and  not 
assumed  as  an  incident  of  the  sovereignty  of  the 
nation.  Nor  should  that  sovereignty  be  considered 
as  confided  to  the  Government.  A  loose  expression 
for  a  high  judicial  functionary.  It  remains  with 
the  people;  and  as  the  word  itself  is  not  to  be  found 
in  the  Constitution,  so  no  powers  can  be  deduced 
from  that  instrument,  nor  from  the  condition  itself, 
because  they  are  considered  as  the  incidents  of 
sovereignty.  There  are  rights,  indeed,  which  are 
assumed;  and  powers  granted,  because  we  are 
sovereign.  But  the  exercise  of  these  rights  and 
powers  we  are  to  seek  in  the  Constitution  itself; 
and  if  they  are  not  to  be  found  there,  the  people, 
the  true  sovereigns,  have  retained  them  in  their 
own  possession. 

As  to  the  power  of  acquisition,  it  seems  to  me 
not  to  be  an  incidental  one  at  all.  It  is  a  direct 
one;  directly  included  in  the  power  to  make  trea¬ 
ties.  It  is  no  more  an  incidental  one  than  is  the 
power  to  make  a  commercial  treaty,  a  treaty  for 
navigation,  a  treaty  of  peace,  or  a  treaty  for  any 
other  purpose  required  by  the  intercommunication 
of  nations.  If  a  right  to  make  treaties  for  these 
purposes,  or  a  treaty  of  acquisition,  is  incidental 
merely  to  the  treaty-making  power,  nothing  re¬ 
mains  for  the  original  grant  to  act  upon.  The 
general  provision  gives  nothing,  and  is  valuable 
only  for  the  incidents  it  brings  with  it. 

But,  sir,  this  power  to  make  treaties  and  to  ac¬ 
quire  territory,  however  far  it  may  be  carried,  H 


either  directly  or  by  necessary  implication,  if  we 
assume  that  implication  belongs  to  the  treaty¬ 
making  power,  is  not  a  sufficient  foundation  on 
which  the  action  of  Congress,  in  legislating  for 
the  Territories,  can  rest.  This  origin  of  the  power 
will  not  justify  the  exercise  of  it  which  we  find  in 
the  statute  books.  This  is  not  the  true  solution 
of  the  difficulty,  for  it  leaves  untouched  all  the 
early  and  much  of  the  later  legislation  of  Con¬ 
gress  to  be  justified  by  some  other  provision  of 
the  Constitution,  or  not  to  be  justified  at  all. 
Within  the  original  limits  of  the  United  States 
nine  Territorial  Governments  have  been  estab¬ 
lished,  five  in  whole  and  one  in  part  north  of  the 
Ohio,  and  three  south  of  that  river,  and  all  but  one 
of  them  since  the  adoption  of  the  present  Con¬ 
stitution.  The  region  of  country  embraced  bv 
j:  these  Territories  was  no  more  acquired  by  treaty 
than  was  the  State  of  Virginia;  and  indeed  a  con¬ 
siderable  portion  of  it  was  an  integral  part  of  that 
State,  and  the  residue  made  parts  of  various  States 
— from  Connecticut  to  'Georgia  being  included 
within  their  chartered  limits.  It  was  no  acquisi¬ 
tion  in  any  sense  of  the  word.  In  1776  the  men 
of  the  Revolution  rejected  the  authority  of  Eng- 
'  land,  and  assumed  the  position  of  independence 
as  their  right,  and  maintained  it,  too,  by  exertions 
and  through  trials  almost  without  a  parallel  in  the 
struggles  of  oppressed  nations.  And  when  the 
end  came,  and  came  happily  for  them  and  for  us, 
and  for  those  we  may  well  hope,  who  are  to  come 
after  us,  they  treated  with  the  British  Crown  as 
equals,  and  utterly  rejected  every  proposition  for 
a  grant  of  independence,  absolute  or  conditional. 
“America  does  not  ask  it  of  you,”  said  M.  de 
:  Vergennes  to  the  British  Minister,  in  the  presence 
'  of  Dr.  Franklin;  and  in  this  spirit  was  the  treaty 
!  concluded  “  between  His  Britannic  Majesty  and 
the  United  States  of  America,”  and  contained^a 
simple  ’•ecognition  of  their  independence  as  an 
existing  nation.  And  this  recognition  by  England 
no  more  conferred  independence  than  did  the  rec¬ 
ognition  by  France,  or  Spain,  or  by  any  other 
Power.  All  these  acts  were  merely  the  acknowl¬ 
edgments  of  a  national  condition  already  existing, 
which  they  could  neither  create  nor  destroy. 

If,  then,  the  country  over  which  various  Terri¬ 
torial  Governments  were  organized  and  Congres¬ 
sional  legislation  exercised  was  not  acquired  by 
treaty,  but  made  part  of  the  United  States  on  the  4th 
July,  1776,  the  day  when  they  assumed  their  equal 
station  among  the  nations  of  the  earth,  and  years 
before  any  treaty  w'as  concluded,  it  is  very  clear 
that  the  treaty-making  power,  including  in  its 
operations  the  power  of  acquisition,  could  not 
confer  upon  Congress  any  constitutional  authority 
to  legislate  under  these  circumstances.  I  am  aware 
that  these  considemtions  do  not  touch  the  acquisi¬ 
tions  made  in  Louisiana  and  subsequently  without 
the  original  limits  of  the  United  States.  These 
are  cessions  obtained  by  the  treaty-making  power; 
and  did  they  compose  our  whole  territory,  the  de¬ 
duction  of  the  right  of  legislation  from  the  right  of 
acquisition,  would  at  any  rate  be  sufficiently  ex¬ 
tensive  in  its  operatien  to  cover  its  whole  exerci.se' 
by  Congress. 

But  we  are  seeking  the  foundraior  for  the  exer¬ 
cise  of  a  great  political  power  by  the  National 
Legislature  under  the  Constitution,  and  it  will 
scarcely  be  denied  that  any  one  which  is  not  suffi¬ 
ciently  extensive  for  the  whole  Congressional 
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action,  can  neither  be  the  true  one  nor  the  one 
from  which  Congress  itself  has  derived  its  author¬ 
ity  over  this  subject.  The  cause,  to  compare 
moral  with  physical  investigations,  is  not  propor-' 
tion^d  to  the  effect.  I  have  found  but  two  speakers 
who  seek  to  draw  any  distinction  between  original 
and  acquired  territory.  Ail  else  who  have  partici¬ 
pated  in  the  debate,  and  who  contend  that  the  right 
of  acquisition  carries  with  it  the  right  of  political 
legislation,  have  referred  to  the  whole  action  of 
Congress  indiscriminately,  from  the  passage  of  the 
ordinance  of  1787,  and  have  supported  it  by  .this 
view: 

“  Under  the  last  clause,”  (the  power  to  make 
needful  rules  and  regulations,)  says  the  Judiciary 
Committee  of  the  Senate,  in  their  report  of  Janu¬ 
ary  9,  1849,  “  or  under  the  power  to  govern, 
Vhich  is  necessarily  implied  in  the  right  to  acquire, 
Congress  has  passed  laws  to  organize  the  various 
Territorial  Governments  which  have  from  time  to 
time  existed  within  the  limits  of  the  United 
States.” 

Here  no  distinction  is  drawn  between  original 
and  acquired  territory.  The  phrase  is:  the  various 
Territorial  Governments  lohich  have  been  organized 
within  the  limits  of  the  United  States.  By  the  deri¬ 
vation  of  the  right  to  legislate  from  one  or  the 
other  of  the  two  sources  mentioned,  it  is  not  in¬ 
tended  to  apply  one  power  to  new,  and  the  other 
to  old,  territory;  for,  if  the  first  is  valid  for  the 
purpose  of  Government  anywhere,  it  is  valid  for 
that  purpose  everywhere,  wherever  the  United 
States  possess  territory,  no  matter  how  acquired. 
When,  therefore,  the  committee  apply  it  to  the  old 
territory  as  the  foundation  for  the  exercise  of  the 
power  of  government,  they  equally  apply  it  to  all 
territory,  and  any  further  investigation  of  this 
point  becomes  unnecessary.  The  disjunctive  is 
merely  for  the  purpose  of  expressing  a  doubt  as 
to  which  of  these  powers,  the  right  to  acquire,  or 
the  right  to  make  needful  rules  and  regulations,  gives 
to  Congress  political  legislative  authority  over  the 
territory  of  the  United  States;  a  doubt  which  com¬ 
menced  with  the  first  opinion  of  the  Supreme 
Court,  and  which  time  and  investigation  have  done 
nothing  towards  icemoving. 

And  I  find  the  same  extensive  application  to  the 
whole  territory  of  the  United  States  of  the  power  of 
legislation  as  the  consequence  of  the  power  of  ac¬ 
quisition,  in  the  opinions  of  the  Supreme  Court,  and 
in  the  views  presented  by  almost  all  the  speakers, 
and  among  others,  by  a  distinguished  Senator  from 
South  Carolina,  who  considers  that  the  “right  to 
govern  the  Territory  is  derived  from  the  right  of 
acquiring  territory.” — -Mr.  Calhoun,  vol.  1,  p.  870. 

One  of  the  speakers,  however,  to  whom  I  have 
alluded,  and  who  makes  a  difference  in  Congres¬ 
sional  power,  as  it  operates  upon  old  or  new  terri¬ 
tory,  justifies  the  exercise  of  legislation  in  the 
latter  case  by  this  right  to  acquire  and  then  to 
govern,  and  in  the  former  by  that  provision  of  the 
Constitution  which  guaranties  the  “  debts  and  en¬ 
gagements”  of  the  old  government,  contends  that 
the  ordinance  formed  an  “  engagement”  within 
the  meaning  of  the  Constitution,  because,  as  he 
says,  it  was  declared  to  be  a  compact.”— [Mr. 
Murphy,  vol.  1,  p.  579.]  Admitting,  for  the  pres¬ 
ent,  what  I  shall  contest  by-and-by,  that  this  ordi¬ 
nance  has  the  characteristic  of  a  compact,  still  the 
difficulty  is  before  us,  and  we  have  a  large  extent 
of  “  territory”  where  this  power  has  been  exer- 


cised,  and  w’hich  was  neither  “  acquired  by  treaty’ 
nor  the  subject  of  a  “compact,”  formed  by  the 
Confederation,  and  recognized  by  the  Constitution. 
The  Southwestern  Territory,  now  the  State  of 
Tennessee,  and  the  Alabama  Territory,  now  the 
State  of  Alabama,  and  the  Mississippi  Territory, 
now  the  State  of  Mississippi,  were  all  governed 
by  Congressional  legislation,  under  the  Constitu¬ 
tion,  and  were  never  governed  by  the  Confeder¬ 
ation.  Whence  came  the  power  over  them?  Not 
from  the  deeds  of  cession,  for  no  bargain  between 
the  United  Slates  and  a  State  can  enlarge  the  pow¬ 
ers  of  Congress.  We  have  still  to  find  a  general 
origin  of  this  power,  co-extensive  with  its  exer¬ 
cise,  or  we  have  to  find  a  third  justification  of  it 
by  a  more  diligent  search  of  the  Constitution. 

If  the  views  contended  for  are  correct,  we  are 
driven  to  the  conclusion  that  the  framers  of  the 
Constitution  made  one  indirect  arrangement  by 
way  of  recognition  for  the  exercise  of  legislative 
jurisdiction  over  a  portion  of  the  existing  territory, 
while  they  left  a  portion  without  any  arrangement 
at  all;  and  at  the  same  time,  with  a  perversity  of 
forecast  difficult  to  believe  and  impossible  to  ex¬ 
plain,  they  looked  forward  to  distant  acquisitions, 
and  made  ample  provision  for  their  government. 

3.  Another  assumed  ground  for  the  exercise  of 
this  power  is  the  right  to  admit  new  States. 

‘•The  purpose,”  [of  the  right  of  government,]  says  a 
member  of  this  body,  “  is  to  train  up  a  nation  of  freemen, 
and  to  fit  them  to  share  in  the  privileges  of  this  Union. 
Whatever  is  necessary  to  this  object  Congress  is  authorized 
to  do.” — Mr.  Berrien,  vol.  1,  p.  875. 

For  myself,  sir,  I  take  it  that  the  reason  for  the 
exercise  of  this  power  of  government  by  Congress, 
is  simply  that  the  Territories  may  be  governed ,  and 
not  left  without  political  organization,  and  as  there 
are  no  means  provided  for  the  institution  of  a  gov¬ 
ernment  by  the  people  of  a  territory,  Congress  has 
interfered  to  attain  that  object. 

I  have  already  referred  to  the  opinion  of  another 
member  of  this  body;  but  the  course  1  am  pursu¬ 
ing  requires  that  I  should  extend  the  quotation,  as 
he  adds  the  weight  of  his  authority  to  this  deriva¬ 
tion  of  the  power  of  Congress: 

“  There  are  two  purposes,”  he  says,  “  for  which  territory 
is  held  ;  *  *  *  *  “  the  disposition  of  the  soil,  and  the 

erection  of  new  States.  Now,  the  right  of  governing  the 
Territory  is  necessary  to  the  efficient  exercise  of  both  ob¬ 
jects.”  *  *  *  He  then  states  “  that  the  most  important 
is  its  settlement  and  erection  into  new  States.  To  train  up 
these  infant  communities  under  such  institutions  as  may  fit 
them  to  become  members  of  our  Confederacy  is  an  object  of 
the  highest  importance.”  And  he  adds,  that  Congress  is 
“  divested  of  tbs  power  of  government  when  the  infant  com¬ 
munity  arrives  at  its  majority — when  it  is  strong  enough  to 
assume  the  responsibilities  of  a  sovereignty,  and  comes  as  a 
State  into  the  Confederacy.” 

Let  me  remark  here,  sir,  that  the  phrase  “  erec¬ 
tion  into  new  States’’  is  not  to  be  found  in  the 
Constitution.  The  constitutional  power  is  to 
“  admit  new  States  into  the  Union.”  This  is  not 
a  mere  verbal  criticism,  but  the  correction  of  a 
grave  error,  connected  with  the  fundamental  prin¬ 
ciples  of  our  Government.  The  power  to  create 
States  belongs  to  the  people  who  inhabit  them;  the 
power  to  admit  them  into  the  Union  belongs  to 
Congress. 

The  power  of  legislation  is  here  deduced  from 
analogical  views,  furnished  by  the  conditions  of 
youth  and  manhood  in  natural  life,  and  by  their 
application  to  the  lives  of  communities. 

Analogy  never  presents  a  very  safe  ground  of 
argument,  and  least  of  all  in  constitutional  discus- 
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sions,  which  should  be  marked  by  severity  of  in¬ 
vestigation  rather  than  by  brilliancy  of  imagination. 

I  have  lived  under  territorial  governments  the 
greater  part  of  my  active  life,  and  I  had  to  learn  till 
now  that  they  had  any  peculiar  Congressional 
training  whicli  prepared  them  for  their  political 
transformation.  Their  training  comes  to  them,  as 
it  comes  to  all  other  American  citizens,  by  experi¬ 
ence,  observation,  and  reflection.  “Train  up  a 
child  in  the  way  he  should  go,  and  when  he  is  old 
he  will  not  depart  from  it.”  This  paternal  injunc-  , 
tion  has  no  place  here,  and  least  of  all  is  it  the 
foundation  for  the  exercise  of  this  great  power. 
The  Territories  may  be  young,  while  the  citizens 
inhabiting  them  may  be  and  are  of  mature  age, 
and  as  intelligent  as  any  in  the  Union.  I  am  sur-  : 
prised,  is  yet  the  frequent  remark  of  the  traveler  ' 
from  the  Eastern  States — and  formerly  it  was  the  | 
universal  one  when  visiting  the  western  country —  ; 
1  am  surprised  at  the  respectability  and  intelligence  ; 
of  your  people.  But  while  he  pays  this  equivocal 
compliment — intended,  however,  to  be  unequivocal  ! 
— he  forgets  the  fact  that  this  population  necessarily  : 
possesses  those  elements  of  enterprise,  of  progress,  ! 
and  of  improvement  which  enter  largely  into  the  ; 
intellectual  advancement  of  a  community— -that  ! 
many  a  man  sinks  into  apathy  at  home  who  would 
be  roused  into  active  exertion  by  the  change  which  j 
emigration  brings  with  it,  and  that  he  who  exchan-  ^ 
ges  the  comforts  of  an  old  society  for  the  hardships  ; 
of  a  new  one,  and  commences  a  war  with  the  forest, 
which,  ifvictory  comes,  itcomes  only  whth  time,  and 
suffering,  and  labor,  must  possess  some  claim  to  j 
consideration,  even  from  those  regions  of  our  com¬ 
mon  country  where  the  great  work  of  settlement  ' 
and  improvement  has  been  done  by  generations  ; 
which  have  passed  away.  ,  i 

Now,  sir,  this  application  of  the  principles  of; 
the  physical  growth  and  intellectual  development  i 
of  youth  to  the  progressive  advancement  of  politi-  :i 
cal  communities,  is  happily  conceived  and  forcibly  - 
expressed  for  certain  purposes  of  ethical  illustra-  ; 
tion.  But  wherever  its  true  place  may  be,  that  - 
place  is  not  here;  and  yet,  it  comes  from  one  of  m 
the  ablest  and  most  accomplished  men  among  us,  to 
whom  we  all  and  always  listen  with  pleasure.  There  ] 
is  no  question  of  natural  or  moral  strength,  or  of  || 
majorities  or  minorities,  in  the  lives  of  our  territo¬ 
rial  communities.  Their  first  organization,  as  we  " 
have  seen,  was  under  the  old  Confederation,  when  ;; 
each  State  had  one  vote  in  Congress.  It  would  ; 
have  been  equally  impolitic  and  unjust  to  give  to  i| 
a  new  political  body  one-fourteeniii  part  of  the  : 
power  of  the  Union,  unless  it  contained  a  number  I 
of  inhabitants  bearing  some  reasonable  proportion  H 
in  population,  and  consequently  in  its  capacity  to  : 
sustain  political  burdens,  to  the  older  members  of 
the  Confederacy.  Sixty  thousand  was  assumed  as  | 
that  number;  and  when  a  Territory  attained  it,  it  i| 
was  entitled  to  claim  its  admission  into  the  Union; 
not  because  it  had  reached  its  majority,  or  had  j 
been  trained  to  its  new  duties;  for  the  right  came  i 
by  numbers,  and  not  by  time  and  knowledge,  and 
might  be  exercised  the  first  year,  as  well  as  the  i 
twentieth  year,  if  the  required  population  were 
there  to  demand  it.  The  first  ordinance,  that  of 
April  23,  1784,  illustrates  this  view,  it  declares: 

“That  wlieni^oever  any  of  the  said  States  shall  have,  of  ii 
free  inhabitants,  as  many  as  shall  then  be  in  any  one,  the  ! 
least  numerous  of  the  thirteen  original  States,  such  State  '] 
shall  be  aduiitted  by  its  delegates  into  the  Congress  of  the  j 


United  States,  on  an  equal  fooling  with  the  6ai<l  original 
Stiles,”  ice. 

Ohio  was  trained,  as  it  is  called,  thirteen  years, 
Indiana  sixteen  years,  Tennessee  six  years,  Lou¬ 
isiana  .seven  years,  and  Iowa  nine  years  ;  and 
w'hile  Alabama,  more  precocious  than  her  sisters, 
required  but  two  years  of  Congressional  education, 
Michigan  and  Arkansas,  it  would  appear,  the 
least  gifted  of  the  family,  each  lived  the  life  of  a 
scholar  for  almost  one-ihird  of  a  century — the  for¬ 
mer  having  been  trained  for  thirty-two,  and  the 
latter  for  thirty-three  years.  But  unfortunately 
for  this  analogical  illustration,  the  Territories  legis¬ 
late  for  themselves.  Congress  organizes  the  gov¬ 
ernments,  and  the  machinery  goes  on  with  little 
more  relation  to  the  Congress  of  the  Constitution 
than  to  the  Congress  of  the  Confederation. 

Mr.  Justice  Johnson  inclines  also  to  the  opin¬ 
ion  that  the  right  of  acquisition  may  be  derived 
from  the  power  to  admit  new  Slates,  lliough  he 
does  not  express  himself  confidently  upon  the  sub¬ 
ject.  He  says:  “The  right,  therefore,  of  acquiring 
‘  territory  is  altogether  incident  to  the  treaty- 
‘  making  power,  and  perhaps  to  thepoioer  of  ad- 
‘  milting  new  States  into  the  Union.” 

If  the  right  to  admit  new  States  gives  the  right 
to  acquire  territory  before  it  becomes  a  State,  with 
a  view  to  its  government  by  Congress,  in  order 
that  it  may  be  admitted  into  the  Union,  it  seems 
to  me  that  many  other  constitutional  powers  of 
Congress  would  equally  justify  foreign  acquisi¬ 
tions,  in  order  that  these  powers  might  be  exer¬ 
cised  over  them.  Because  you  can  admit  new 
States,  therefore  you  can  acquire  territory  wherein 
to  form  them.  Because  you  can  lay  and  collect 
taxes,  &c.,  therefore  you  can  acquire  territory 
where  they  may  be  levied  and  collected.  I  am 
speaking,  as  Judge  Johnson  was  speaking,  of  the 
incidental  and  not  of  the  direct  power  of  Congress. 
The  direct  power  of  adnaission  makes  no  distinc¬ 
tion  between  foreign  and  domestic  States,  and 
therefore  sanctioned  the  annexation  of  Texas. 
But,  if  Texas  had  been  a  colonial  possession, and 
we  had  sought  to  acquire  it  before  its  admis¬ 
sion,  we  must, have  found  some  other  provision  of 
the  Constitution  than  this,  to  justify  such  ac¬ 
tion.  In  the  one  case  the  act  of  admitting  is  the 
exercise  of  a  direct  power  ;  in  the  other,  the  act 
of  acquiring  is  for  the  purpose  of  admission, 
and  is,  therefore,  an  incident  which  precedes,  if  I 
may  so  speak,  instead  of  following,  the  power  to 
which  it  is  incidental.  The  derivative  operates 
first,  not  as  a  means  to  aid  the  operation  of  the 
principal,  but  to  call  the  principal  into  existence, 
by  furnishing  the  subject,  without  which  it  could 
not  be  exercised.  This  proposition  is  not  in  the 
book  of  the  C onstiiiUion j  ner  justified  by  its  spirit 
or  objects. 

4.  The  right  to  sell. 

5.  The  right  of  ownership. 

6.  The  right  or  duly  of  settlement. 

Each  of  these  rights  is  assumed  and  advocated 
as  a  justification  for  the  exercise  of  “  complete  ju¬ 
risdiction”  over  the  Territories;  and  I  place  them 
together  because  they  bear  a  near  relation  to  one 
another. 

I  have  sought  in  vain,  in  the  earlier  opinions  of 
the  courts  and  in  the  views  of  the  commentators  on 
the  Constitution,  any  support  of  the  doctrine  that 
the  rights  of  sale  or  of  owmership  necessarily  carry 
with  them  unlimited  jurisdiction  over  the  country 
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to  which  they  are  attached.  It  is  one  of  the  dis¬ 
coveries  which  we  owe  to  this  prolific  controversy, 
and  has  been  urged  with  a  good  deal  of  zeal  both 
here  and  at  the  other  end  of  the  Capitol. 

A  member  of  this  body,  in  speaking  of  the  dis¬ 
position  of  the  soil  and  of  the  admission  of  new 
States,  says: 

“  Now,  tlie  right  of  governing  the  Territory  is  essential  to 
the  etficieni  exercise  of  both  powers.  K  tlie  soil  is  ours,  to 
be  sold  and  settled,  we  must  have  the  means  of  preventing 
trespasses  and  keeping  the  peace  upon  it.  The  rigiits  of 
property  vested  in  the  States  would  not  be  secure,  if  they 
were  dependent  upon  any  other  authority  than  an  agency 
of  their  own  for  the  preservation  of  peace  and  order  upon 
the  domain.-’ 

So  far,  sir,  as  respects  the  security  of  the  prop¬ 
erty  of  the  United  States,  (1  find  it  United  States 
in  the  Constitution,  and  not  States,)  which  is  here 
urged  as  a  reason  for  the  exercise  of  the  general 
power  of  political  legislation,  such  property  is  per¬ 
fectly  safe,  without  calling  into  question  any  con¬ 
structive  interpretation.  The  power  to  make  need¬ 
ful  rules  and  regulations  respecting  the  property  of 
the  United  Slates  gives  to  Congress  full  authority 
to  adopt  any  proper  measures  to  protect  it,  and  to 
secure  its  enjoyment  till  “  disposed  of.”  This  very 
object  is  incontestably  one  of  the  principal  ends  to 
be  attained  by  this  clause.  Any  act  which  inter¬ 
feres  with  the  use  of  the  public  property  may  be 
and  is  puiiished  under  it ;  and  wherever  it  occurs, 
whether  iti  States  or  Territories,  without  the 
slightest  reference  to  general  jurisdiction.  No 
man  calls  in  question  the  right  of  Congress  to  es¬ 
tablish  “  tribunals  for”  the  trial  of  these  cases 
wherever  they  happen;  but  certainly  one  may  well 
call  in  question  the  exercise  “of  general  jurisdiction 
to  protect  public  property,  expressly  protected  by 
a  part  of  the  very  clause  which  gives  rise  to  this 
extended  construction. 

As  to  the  guarantee  which  the  speaker  invokes 
as  a  reason  for  the  exercise  of  political  power  by 
Congress  over  the  Territories,  I  do  not  understand 
it  at  all.  1  know  of  no  “  guarantee”  which  enters 
into  the  sale  of  the  public  lands  to  operate  after 
they  are  sold,  except  the  assurance  of  title;  and 
that,  if  it  exists,  is  a  virtual  and  not  an  express 
condition,  as  rreither  the  patent  nor  the  laws  under 
which  it  is  issued  contain  any  stipulation  to  that 
effect.  The  protection  of  the  land  after  it  is  sold  is 
wholly  independent  of  the  sale  itself,  and  imposes 
no  more  obligation  upon  the  United  States  than 
would  the  protection  of  the  life  of  the  purchaser. 

In  the  neighboring  hall,  it  was  said; 

“  Now  what  are  ‘  the  needful  rules  and  regulations,  which 
Congress  may  make  fairly  incident  lo  our  territory  as  prop¬ 
erty.^  To  dispose  of  or  sell  the  public  lands  is  the  primary 
object.  But  can  this  be  done  without  a  government,  which 
will  assure  the  title  to  the  settler,  and  protect  the  purchaser 
in  the  quiet  and  peaceable  possession  of  the  property  we  sell 
tohiin.’”  And  therefore  from  the  power  to  sell,  the  speaker 
deduces,  as  an  “incident,’’  the  right  to  legislate,  and  says  : 
“In  this  way  I  justify  the  legislation  of  Congress,  which,  in 
all  times  past,  has  set  up  a  restrictive  government  in  the 
Territories.”— Mr.  Rhett,  vol.  l,p.  6.56. 

Now,  sir,  I  shall  not  deny  that  the  value  of  the 
public  lands  is  increased,  and  their  sale  facilitated 
by  the  establishment  of  social  and  political  order, 
wherever  these  lands  are  found.  Order  is  one  of 
the  elements  which  enters  into  the  computation  of 
the  value  in  the  mind  of  the  purchaser.  But  an 
implied  power,  as  we  have  seen,  must  bear  a  fair 
relation  to  the  specific  one,  and  be  exercised  only 
when  “necessary  and  proper”  to  carry  a  specific 
power  into  effect.  Certainly,  to  maintain  that 


any  power  may  be  assumed  by  Congress,  which 
would  render  more  easy  or  more  profitable  the 
exercise  of  another  power,  would  be  a  strange 
perversion  of  constitutional  authority.  “  To  bor¬ 
row  money”  is  one  of  the  powers  of  Congress, 
and  a  law  which  would  render  highly  penal 
the  employment  of  capital  in  private  enterprise, 
for  a  year,  or  two  years,  or  any  longer  time,  would 
certainly  ensure  the  desired  loan  quicker  and 
cheaper  than  it  could  be  procured  without  such 
provision;  and,  indeed,  the  object  might  be  unat¬ 
tainable  without  it.  But  I  suppose  no  one  would 
push  the  doctrine  of  constructive  power  s6  far  as 
to  justify  such  legislation.  And  so  with  respect  to 
the  public  land;  the  means  proposed  bear  no  fair 
relation  to  the  object  of  the  express  grant  of  power. 
The  vicinity  of  the  Indians  has  greatly  retarded 
the  sale  of  the  public  lands.  May  they  be  driven 
from  their  possessions  for  the  mere  purpose  of  in¬ 
creasing  the  value  of  “  our  property”  in  their 
neighborhood,  and  of  promoting  the  sale.^  1  do 
not  speak  of  the  right  to  make  war  upon  them  to 
repel  their  own  incursions  with  its  just  conse¬ 
quences,  but  of  the  act  of  forcible  expulsion  from 
their  country,  merely  to  add  to  the  value  of  ours. 

But  what  becomes  of  the  majors  and  minors,  the 
greater  and  the  less,  and  all  the  syllogistic  rules 
about  which  we  have  heard  so  much  in  this  dis¬ 
cussion,  when  the  power  to  manage  property  is 
made  to  include  all  legislative  power  whatever? 
All  legislative  power,  if  intended,  might  have  been 
granted,  and  no  controversy  could  have  arisen;  for 
it  would  have  included  all  that  this  clause  grants, 
as  well  as  all  that  the  extreme  supporters  of  Con¬ 
gressional  authority  contend  for  by  a  remote  and 
indefensible  implication.  The  Constitution  con¬ 
veys  a  very  restricted  grant  of  power;  and  by  some 
kind  of  constructive  legerdemain,  the  restriction 
disappears,  and  the  power  to  dispose  of  and  reg¬ 
ulate  property  changes  into  an  unlimited  jurisdic¬ 
tion  over  all  the  objects  of  legislation,  animate  and 
inanimate.  If  this  be  so,  constitutions  are  not 
worth  the  paper  on  which  they  are  written. 

Sir,  I  have  admitted  that  order  increases  the 
value  of  the  public  land,  but  I  do  not  admit  that 
the  land  could  not  be  sold  without  its  previous  legal 
establishment.  We  all  know  it  would  be.  We  all 
know  that  an  American  community,  wherever  sit¬ 
uated,  if  left  without  a  government,  would  estab¬ 
lish  one  for  themselves.  We  all  know  that  adven¬ 
turers  would  purchase  land  under  such  circum¬ 
stances,  though  not  as  rapidly  as  under  others. 
We  know  they  would  have  purchased  in  Oregon, 
had  land  been  offered  for  sal««  there,  before  they 
had  a  government  by  Congressional  action.  And 
who  doubts  that  the  land  may  be  sold  in  Califor¬ 
nia  which  our  tardy  legislation  has  not  yet  reached? 
This  appeal  to  first  principles,  with  the  power  to 
apply  them  practically  to  the  preservation  of  so¬ 
ciety,  is  one  of  our  marked  national  characteris¬ 
tics,  exhibited  upon  many  trying  occasions,  from 
the  Rock  of  Plymouth  and  the  beach  of  James¬ 
town  to  the  shores  of  the  Pacific.  I  do  not  say 
that  a  community  should  be  left  in  this  situation. 
On  the  contrary,  it  is  a  trial  that  ought  to  be 
avoided,  and  has  been  avoided,  by  legislation  ori¬ 
ginating  in  a  strong  moral  necessity.  I  merely 
seek  by  these  remarks  to  do 'that  justice  here 
to  one  of  the  great  characteristics  of  our  coun¬ 
trymen,  the  power  to  establish  and  preserve 
social  order,  which  begins  to  be  done  abroad 
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-^which,  among  other  comments,  written  in  a 
better  spirit  than  usual,  has  drawn  from  a  late 
leading  London  journal  the  avowal  that  “an 
American  emigration  carries  along  with  it  the  seed 
of  its  own  national  institutions,  which  begin  to 
germinate  as  soon  as  ever  it  has  found  a  perma¬ 
nent  resting-place  in  a  new  soil.” 

But,  sir,  what  is  the  fact?  To  establish  legal 
order  is  said  to  be  essential  to  the  sale  of  the  pub¬ 
lic  lands,  and  therefore  is  a  power  to  be  exercised 
by  Congress.  It  justifies,  says  a  forcible  speaker, 
the  legislation  of  Congress  upon  the  subject  of  the 
TerrUorits.  How  is  thi^,  sir?  The  principle  is 
not  comprehensive  enough  to  cover  the  action  : 
which  has  taken  place.  Congress  has  legislated  :i 
over  extensive  regions  as  large  as  some  of  the  ! 
original  States,  where  there  was  not  an  acre  of  , 
public  land — over  what  is  called.  New  Connecti¬ 
cut,  being  the  northeastern  portion  of  the  State  ' 
of  Ohio,  extending  120  miles  east  and  west  by  an  v 
average  of  almost  fifty  miles  north  and  south,  ' 
and  reserved  by  the  State  of  Connecticut  to  its  '! 
own  use  in  the  act  of  cession,  and  “  disposed  of  ”  i| 
by  its  authority.  Over  the  extensive  tract  be-  jj 
tween  the  Scioto  and  the  Little  Miami,  also  in  the  i 
State  of  Ohio,  reserved  by  the  State  of  Virginia  to  ! 
satisfy  the  land  warrants  she  had  issued  for  revo-  ! 
lutionary  services,  and  amounting  both  together  to  I 
one-thira  part  of  the  area  of  the  State;  over  seven-  i 
eighths  of  the  State  of  Tennessee,  disposed  of  in  the  ' 
State  of  North  Carolina;  over  one-fourth  part  of  ‘ 
the  State  of  Louisiana,  one-fourth  part  of  the  ' 
State  of  Mississippi,  and  much  of  Missouri  and  ' 
Florida.  I  am  aware  it  may  be  said  that  w'here  j 
tracts  of  public  and  private  land  are  in  juxtaposi¬ 
tion,  it  would  be  very  inconvenient  to  exercise 
jurisdiction  over  the  one  without  extending  it  over 
the  other.  Granted;  but,  even  if  Congressional 
power  could  be  assumed  for  such  a  reason,  the 
suggestion  does  not  meet  the  cases  where  the  pub¬ 
lic  land  is  entirely  separate  from  the  private,  and 
where  the  two  form  different  regions  without  any 
necessary  connection. 

But,  sir,  this  assumption  of  necessary  action  ; 
which  claims  for  Congress  the  right  of  entire  legis-  j 
lation  over  the  Territories,  is  met  and  refuted  by  ' 
the  fact  that  Congress,  from  1787  to  this  day,  has  I 
never  exercised  any  such  power;  and,  therefore,  ; 
its  exercise  is  not  necessary  in  order  to  dispose  of  j 
the  public  land.  I  have  already  adverted  to  the  i 
great  difference,  both  in  principle  and  practice,  be-  J 
tween  the  right  to  organize  governments  and  the  |j 
right  to  exercise  full  legislative  jurisdiction,  en-  | 
deavoring  to  show  that  whatever  justification,  j 
whether  from  necessity  or  construction,  there  may 
be  for  the  former,  there  can  be  none  for  the  latter,  i| 
I  have  remarked  that  in  the  various  speeches,  de-  jj 
cisions,  and  essays,  which  touch  this  general  j! 
question,  there  is  no  established  distinction  pre-  jj 
served  between  the  exercise  of  these  powers,  the  { 
one  or  the  other  being  often  referred  to  in  convert-  | 
ible  terms;  and  one  of  our  ablest  members  thus  '! 
states  the  question:  jj 

“  Has  Congress  the  right,  under  the  Constitution,  to  legis-  i' 
late  for  the  territory  of  the  United  States,  organize  govern-  :] 
ments  for  the  inhabitants  residing  therein,  and  regulate  with-  j  I 
in  it  all  matters  of  local  and  domestic  concern?  I  believe  | 
this  question  [not  questions,  the  speaker  evidently  consider-  i; 
ing  the  power  as  one  and  the  same]  can  be  satisfactorily  | 
answered  in  the  affirmative. — Mr,  Dice,  vol.  l,/).862.  ! 

And  yet  it  is  very  clear  that  the  preservation  of  , 
legal  order  being  the  object  to  be  attained,  as  a  'i 
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constitutional  justification  for  the  action  of  Con¬ 
gress,  if  this  has  been  attained  without  the  exer¬ 
cise  of  the  power  to  regulate  “  all  matters  of  local 
and  domestic  concern,’  then  the  fact  is  decidedly 
shown  that  such  general  power  is  not  necessary  to 
the  sale  of  the  public  land,  such  land  having  al¬ 
ways  been  sold  without  it.  The  Territorial  Gov¬ 
ernments  have  in  all  cases  conducted  the  internal 
affairs  of  the  Territories;  and  not  one  single  in¬ 
stance  of  legislation  by  Congress  can  be  produced, 
providing  for  the  punishment  of  offences  in  the 
Territories,  except,  indeed,  in  those  cases  arising 
out  of  its  peculiar  jurisdiction,  conferred  by  the 
Constitution,  and  which  applies  equally  to  them 
and  to  the  States.  That  peace  and  good  order, 
which  gentlemen  consider  so  essential  to  the  sale 
of  the  public  land,  have  been  preserved  by  Terri¬ 
torial,  and  not  by  Congressional  legislation,  I 
repeat  emphatically,  that  not  a  single  exception  to 
this  proposition  is  to  be  found  in  the  statute-book. 
There  are,  indeed,  some  half  dozen  provision^ 
concerning  civil  rights,  which  have  no  relation  to 
the  fair  power  of  establishing  a  government,  but 
belong  to  the  internal  domestic  affairs  of  the  peo¬ 
ple  themselves,  which  may  be  found  in  the  ordi¬ 
nance  of  1787,  and  in  the  subsequent  action  of 
Congress.  But  waiving,  for  the  present,  the  ob¬ 
jection  in  principle  to  their  introduction,  and  grant¬ 
ing  that  Congress  knew  what  was  for  the  benefit 
of  the  people  better  than  they  did  for  themselves, 
and  that  these  instances  of  their  interference  were 
wise,  and  wisely  conducted,  still  no  man  will  con¬ 
tend  that  they  were  necessary  to  the  preservation 
of  order,  or  that  the  attainment  of  that  object 
alone  justified  their  introduction. 

Adverting,  now,  to  the  right  derived  from  own¬ 
ership,  it  is  said  emphatically,  if  not  satisfacto¬ 
rily: 

“  I  want,  therefore,  no  other  foundation  for  legislating 
over  the  Territories,  than  the  fact  of  owner  ship  in  the  United 
States.  Grant  this,  and  all  is  granted.” 

And  then  follows  another  analogical  argument, 
gravely  establishing  the  existence  of  a  power  in¬ 
dependent  of  the  Constitution: 

“  If  I  own  a  farm  or  shop,  I  may,  as  owner,  prescribe  the 
conditions  of  its  transfer  to  another.  If  be  does  not  like  my 
conditions,  then  let  him  abandon  the  negotiation ;  if  he  ac¬ 
cede  to  the  conditions,  then  let  him  abide  by  them,  and 
hold  his  peace. ”-^3Ir.  Mann,  vol.  1,  p,  833. 

Piling  Pelion  upon  Ossa,  the  case  of  a  manufac¬ 
turing  company,  seeking  to  exclude  ardent  spirits 
from  its  establishment,  thus  fortifies  the  conclu¬ 
sion: 

“  Have  they  not  a  right,  from  the  mere  factor  ownership  : 
Would  any  lawyer  doubt  the  validity  of  such  a  condition,  or 
would  any  sensible  man  doubt  its  wisdom  and  huiuauiiy?” 
— Same,  p.  833. 

An  individual  has  any  right,  which  the  law  gives 
him,  to  annex  conditions  to  the  sale  of  his  proper¬ 
ty.  Ergo,  the  Government  has  an  unlimited  right 
of  jurisdiction,  civil  and  criminal,  over  the  Terri¬ 
tories,  from  the  mere  fact  of  owning  a  portion  of 
the  land  lying  within  them,  and  without  any  con¬ 
stitutional  grant  of  power,  for  that  is  disclaimed 
by  the  terms  of  the  proposition.  Q,.  E.  D.  I  do 
not  introduce  this  argument  with  any  expectation 
of  refuting  it,  or  of  lessening  its  force.  Both  the 
one  and  the  other  are  beyond  my  power.  As  a 
western  man,  however,  living  when  and  where 
the  credit  system  for  the  sale  of  tlie  public  land 
once  prevailed,  I  rejoice  that  Congress  did  not  sell 
the  land  upon  condition  that  every  purchaser  who 
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did  not  make  a  payment  the  day  it  was  due  should 
suffer  death  and  “hold  his  peace.”  Had  this 
been  so,  1  nnight  not  have  been  here  this  day  to 
draw  your  attention  to  these  considerations,  so 
forcible  in  themselves,  and  so  forcibly  expressed. 

Another  gentleman  urges  the  same  reason,  but 
in  less  exceptionable  terms,  and  condenses  his 
view  into  a  proposition,  instead  of  elaborating  it 
into  an  argument: 

“The  fact  of  ownership  imposes  on  Congress  the  task  of 
government.  There  was  no  need  of  any  grant  of  power.” — 
Mr.  Woodward,  vol.  1,  p.  850. 

With  regard  to  the  right  or  duty  of  settlement, 
and  its  consequences,  it  is  in  a  decision  of  a  LoU' 
isiana  court,  quoted  with  approbation  by  a  Sena¬ 
tor  from  Florida,  that  the  doctrine  is  thus  stated  : 

“  Now,  a  very  needful  regulation,  with  regard  to  the  land 
of  the  United  States  considered  as  the  subject  of  properly, 
is  to  provide  for  it^  settlement.  The  individuals  who  are  to 
settle  on  it  must  be  designated,  [Query  ;  but  it  is  thus  in  the 
^  quotation,]  and  when  there  must  have  been  some  kind  of 
*  government  given  them,”  &c. 

I  do  not  understand  whether  this  act  of  settle¬ 
ment  is  considered  by  the  court  as  a  right  or  duty; 
nor,  whichever  it  may  be,  whether  it  results  from 
the  Constitution  or  from  the  natural  obligation  of 
settling  and  cultivating  the  earth,  as  laid  down  by 
thd  elementary  writers.  If  from  the  former,  the 
court  should  have  indicated  the  clause,  which  1 
have  not  been  able  to  discover;  unless,  indeed,  it 
is  Jjut  a  paraphrase  of  the  power  to  dispose  of  the 
public  property ;  and  in  that  case  it  would  have 
been  far  better  to  state  the  proposition  in  constitu¬ 
tional  language,  and  thus  divest  it  of  one  uncer¬ 
tainty  the  more.  If,  however,  it  is  the  elementary 
obligation  to  which  the  court  refers,  I  have  only 
to  say  that  to  seek  one  power  in  that  source,  and 
then  another  to  support  the  first,  and  both  equally 
out  of  the  Constitution,  will  certainly  find  few  ad¬ 
vocates  here.  I  dismiss  the  proposition  without 
further  examination. 

Mr.  CASS,  without  concluding,  gave  way,  at 
the  suggestion  of  Mr.  Clay,  to  a  motion  to  ad¬ 
journ;  but  the  Senate  went  into  Executive  session, 
and,  after  some  time  spent  therein,  adjourned. 


Tuesday,  January  22,  1850. 

Mr.  CASS,  having  the  floor,  resumed  and  con¬ 
cluded  his  remarks  upon  the  subject  of  the  Wilmot 
Proviso,  as  follows: 

Mr.  President:  Thanking  the  honorable  Sen- 
atoi  from  Kentucky  for  his  kindness  in  moving  an 
adjournment  yesterday,  and  tendering  my  ac¬ 
knowledgments  to  the  Senate  for  the  patience  with 
which  they  listened  to  my  constitutional  argu¬ 
ment,  1  shall  resume  the  discussion  at  the  point 
where  I  closed  my  remarks,  and  proceed  in  the 
course  of  argument  I  have  marked  out  for  myself. 

7.  The  right  of  sovereignty. 

8.  The  nature  of  government. 

9.  Nationality;  and, 

10.  The  principles  of  agency  and  trust  each  fur¬ 
nish  reasons  for  the  exercise  of  this  power. 

Judge  Story  says: 

“As  an  incidental  power,  the  constitutional  power  of  the 
United  States  to  acquire  territory  would  seem  so  naturally 
to  flow  from  the  sovereignty  confided  to  it  as  not  to  admit 
of  very  serious  question.” 

“But  the  United  States  (says  one  of  the  speakers)  is  not 
merely  a  landowner;  it  is  a  sovereignty,  and,  as.  such,  it 
exercises  jurisdiction  over  all  its  territories.”— Jlfr.  Mann, 
vol.  1,  p.  8&. 


“I  consider  this  unrestricted  power  (says  a  distinguished 
member  of  this  body,  now  retired  to  private  life)  as  an  in¬ 
separable  incident  to  sovereignty,”  &c.— JWr.  Dix,  vol.  1,  p. 
862. 

“Now  we  had  the  powder  to  acquire  territory,”  (says  an¬ 
other,)  *****“  and  also  as  an  incident  to  sover¬ 
eignty.” — Mr.  Murphy,  vol.  1,  p.  580. 

“  I  contend  (says  another)  that  Congress  has  that  power. 
I  contend  it  has  that  power  from  the  nature  of  government, 
and  from  the  nature  of  all  governments.” — Jfr.  Rockwell, 
vol.  l,p.  791. 

And  others  follow,  presenting  similar  views: 

“  The  power  to  acquire  and  govern  is  one  possessed  by 
all  nations.” — Mr.  Stuart,  vol.  2,  p.  178. 

“  This  power  results  froih  our  nationality.”— Jlfr.  Berrien, 
vol.  l,p.  815. 

“  I  said  the  Government  of  the  United  States  was  a  trus¬ 
tee  for  the  great  purpose  of  maturing  the  growth  of  a  S  tate, 
and  that  the  citizens  of  the  United  States  were  the  cestui 
que  trust.” — Mr.  Patii,vol.  2,  p.  162. 

“As  agent  of  the  United  States,  government  must  be  re¬ 
garded  as  a  trustee.” — Mr.  Yulee,  vol.  l,j).  304. 

“  We  repose  it  in  them,  [this  power  in  Congress,]  because 
they  are  the  agents  of  the  States.” — Vol.  1,  p.  903. 

“  The  United  States  possess  not  simply  the  right  of  own¬ 
ership  over  the  Territories,  but  that  of  exclusive  dominion 
or  sovereignty ;  and  hence  it  was  not  necessary  to  exclude 
the  power  of  the  States  to  legislate  over  them,  by  delegating 
the  exercise  of  legislation  to  Congress.  It  would  have  been 
a  work  of  supererogation. ”i— Mr.  Calhoun,  vol.  l,p.  869. 

I  have  grouped  these  reasons  together  because, 
though  there  are  considerations  which  are  not  ap¬ 
plicable  to  them  in  common,  there  is  one  general 
feature  which  they  all  obviously  present,  and 
which  is  well  worthy  of  passing  notice. 

It  is  impossible,  sir,  to  contemplate  these  various 
propositions,  and  the  arguments  and  illustrations, 
indeed,  with  which  the  whole  discussion  abounds, 
without  being  amazed  at  the  facility  with  which 
the  very  first  principles  of  our  Constitution  are 
overlooked,  and  the  tendency  they  exhibibto  attrib¬ 
ute  powers  to  the  government  because  it  is  a  gov¬ 
ernment,  and  not  because  they  are  granted  by  the 
people,  and  thus  to  prepare  the  way  for  the  dangers 
of  consolidation.  It  seems  to  be  entirely  forgotten, 
or  disregarded,  that  the  Government  of  the  United 
States  exists  by  virtue  of  a  written  compact,  where, 
and  where  alone,  its  powers  are  to  be  sought  and 
found,  and  that  these  powers  are  not  only  strictly 
defined,  but  carefully  limited  by  that  emphatic 
declaration,  which,  in  reserving  to  the  States  respect^ 
ively,  or  to  the  people,  all  powers  not  delegated  to  the 
United  States,  says,  to  all  the  functionaries  of  this 
government,  “  thus  far  may  you  go,  but  no 
further.” 

Many  of  the  doctrines  we  have  heard  here  are 
only  to  be  maintained  by  the  assumption  that  Con¬ 
gress  is  a  general  depository  of  the  legislative 
power  of  the  country — a  kind  of  reservoir,  holding 
all  that  is  given,  and  all  that  can  be  taken;  that  it 
possesses  certain  defined  powers,  and  beyond 
these  some  general  undefined  right  of  action,  as 
“  sovereigns  of  the  country,”  recipients  of  all  the 
authority  which,  agreeably  to  the  elementary  wri¬ 
ters,  results  from  the  “  nature  of  government;” 
“representative  of  its  nationality;”  “agent  and 
trustee  of  the  States;”  all  which  is  to  be  brought 
into  exercise  when  circumstances  may  seem  to 
require  it.  Now,  air,  there  can  be  no  greater  political 
heresy  than  this.  There  is  no  general  grant  of  the 
right  of  legislation  in  the  constitution.  Its  provisions 
on  that  subject  are  as  cautious  as  they  are  wise  and 
clear.  “  All  legislative  power  herein  granted,” 
says  our  charter,  “  shall  be  vested  in  a  Congress,” 
&c.;  and  then  after  some  necessary  provisions,  con¬ 
cerning  its  composition  and  proceedings,  comes 
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the  authority  to  act,  in  these  words,  “  Congress  i 
shall  have  power” — “To  lay  and  collect  taxes,” 
&c.,  followed  by  the  other  objects  of  national  legis¬ 
lation,  and  concluding  with  the  right  to  make  all  laws 
tohich  shall  be  necessary  and  proper,  to  carry  into  ' 
effect  the  enumerated  poicers.  Here  there  is  no  rec-  j 
ognition  of  sovereignty  in  Congress,  nor,  if  there  I 
W'ere,  is  there  any  grant  of  power  attached  to  that 
condition.  All  this  is  an  interpolation;  and  were 
it  not  that  it  is  one  of  the  pregnant  signs  of  the 
times,  evirtcing  a  proneness  to  seek  out  of  the 
Constitution  the  powers  of  government  which 
ought  to  be  sought  for  only  within  it,  and  the 
more  dangerous  when  exhibited  by  high  men  in 
high  places,  it  would  not  seem  to  call  for  grave 
refutation.  But  the  heresy  has  a  still  wider  range. 
Who  gave  to  Congress  the  attributes  of  sover¬ 
eignty,  or  any  legislative  rights  resulting  therefrom, 
not  to  be  found,  expressly,  or  by  necessary  impli¬ 
cation,  in  the  Constitution?  In  the  people  of  the 
United  States  resides  the  sovereignty  of  this  coun¬ 
try,  and  no  department  of  their  government  can 
claim  that  high  prerogative,  nor  assume  any  func¬ 
tions  arising  out  of  it  not  to  be  found  in  that  great 
act  of  the  people  which  brought  them  into  political 
existence.  The  elementary  writers,  Grotius,  and 
PuffendorlF,  and  Vattel,  and  if  not  their  predeces¬ 
sors,  their  successors  in  this  branch  of  knowledge, 
seem  to  have  been  explored  and  exhausted,  and 
all  the  curious  learning  about  “sovereigns”  and 
“  sovereignties”  in  their  entirety,  “  and  divided,” 
“  the  empire  or  right  of  command,”  “  the  eminent 
domain,”  “whole  or  half  superiority,”  “ulti¬ 
mate  dominion,”  and  much  more  of  the  same 
sort,  has  been  pressed  into  service  in  this  con¬ 
troversy,  involving  only  a  question  of  domestic 
pdwer.  As  to  our  relations  with  the  other  na¬ 
tions  of  the  earth,  we  are  sovereign  and  entitled 
to  exercise  all  the  rights  which,  by  the  usage  of 
the  world,  belong  to  that  position.  The  v/riters 
upon  international  law  are  very  good  authorities 
to  ascertain  what  these  rights  are,  but  very  bad 
authorities  to  ascertain  how  and  how  far  they  are 
to  be  exercised  by  any  particular  department  of 
our  Government.  You  may  go  to  these  element¬ 
ary  writers,  or  to  the  decisions  of  the  courts,  if 
you  please,  to  determine  the  various  rights  which 
the  condition  of  sovereignty  brings  with  ^it;  but 
you  must  go  the  Constitution  to  determine  whether 
the  people  have  given  to  any  department  of  their 
government  the  necessary  power  to  exercise  them. 
There  we  shall  find  the  manner  in  which  our  re¬ 
lations  with  foreign  countries  are  regulated,  and 
the  power  vested  in  the  Executive,  and  in  one  or 
both  of  the  branches  of  Congress  to  carry  into 
eflfect  the  constitutional  provision.  These  they 
possess,  and  no  others.  The  fallacy  of  all  this  is 
obvious.  Certain  rights,  by  the  consent  of  man¬ 
kind,  belong  to  every  independent  nation.  In  the 
governments  of  the  Old  World,  all  of  which,  till 
after  the  lesson  of  1776,  were  themselves  the  sov¬ 
ereign,  as  most  of  them  are  yet,  these  rights  or 
attributes  might  all  and  at  all  times  be  exercised. 
But  between  their  possession,  and  the  power  to 
exert  them,  there  is  in  this  country  a  wide  differ¬ 
ence.  The  attribute  may  exist;  but  if  the  Consti¬ 
tution  does  not  provide  the  means  for  its  exercise, 
no  authority  but  that  of  the  people  can  call  it  into 
action.  If  there  had  been  no  constitutional  provis¬ 
ion  for  the  declaration  of  war,  for  the  making  of 
treaties,  or  for  the  punishment  of  offences  against 


the  law  of  nations,  who  would  have  exercised  these 
several  attributes  of  sovereignty,  and  who  could  as¬ 
sign  two  of  them  to  Congress,  and  the  third  to  the 
President  and  Senate  ?  No  man  denies  the  right 
of  the  people  of  this  country  to  acquire  territory; 
and  it  has  been  settled  that  it  may  be  acquired  by 
the  treaty-making  power,  under  the  Constitution. 
But  its  disposition,  after  such  acquisition,  is  the 
object  of  our  present  inquiry,  and  all  the  writers 
and  writings  in  the  world,  except  the  Constitution 
itself,  and  arguments  to  be  deduced  from  it,  are 
utterly  valueless  in  the  decision  of  this  question. 
It  belongs  to  our  domestic  polity.  The  right  to 
acquire  is  one  thing,  the  right  to  govern  ^lother. 
The  exercise  of  the  one  is  provided  for,  the  exer¬ 
cise  of  the  other  is  not;  and  it  therefore  belongs 
“to  the  States  respectively,  or  to  tl.e  people.” 
All  this  may  be  very  inconvenient;  but  though  the 
argument  from  inconvenience  may  be  sometimes 
lawfully  used  in  judging  of  the  extent  of  an  ex¬ 
isting  power,  it  has  no  concern  in  calling  a  power 
into  existence,  except  as  it  furnishes  a  motive  of 
action  for  the  proper  creative  authority. 

In  that  noble  State  paper,  issued  by  the  Legis¬ 
lature  of  Virginia,  and  known  as  the  Resolutions 
of  1799,  there  are  principles  laid  down,  applicable 
to  the  Constitution  of  the  United  States,  which 
should  never  be  lost  sight  of  when  the  powers  of 
the  Government  are  called  in  question.  There  is 
in  our  whole  political  history,  no  clearer  nor  more 
able  exposition  of  constitutional  law,  upon  points 
of  the  highest  bearing,  than  is  contained  in  that 
memorable  declaration. 

It  is  a  commentary  worthy  of  the  Constitution, 
and  has  settled  authoritatively  the  practical  appli¬ 
cation  of  some  of  its  gravest  principles.  In  noth¬ 
ing  is  this  exposition  abler  or  clearer,  than  in  the 
views  it  presents  upon  the  very  topics  we  are  now 
considering.  It  declares  “  that  if  the  powers 
granted  be  valid,  it  is  because  they  are  granted; 
and  if  the  granted  powers  are  valid,  all  other 
powers,  not  granted,  must  not  be  valid;”  and  that 
“  whenever  a  question  arises  concerning  the  con¬ 
stitutionality  of  a  particular  power,  the  first  ques¬ 
tion  is,  whether  the  power  be  expressed  in  the 
Constitution?  If  it  be,  the  question  is  decided. 
If  it  be  not  expressed,  the  next  inquiry  must  be, 
whether  it  is  properly  an  incident  to  an  express 
power,  and  necessary  to  its  exercise.’’ 

11.  The  provision  of  the  Constitution  which  de¬ 
clares  that  “  all  debts  and  engagements  entered  into 
before  the  adoption  of  the  Constitution  shall  be  as 
valid  against  the  United  States,  under  this  Consti¬ 
tution,  as  under  the  Confederation,”  has  been  fe- 
lied  upon  as  granting  or  establishing  the  power  to 
exercise  complete  political  jurisdiction  over  the 
Territories. 

The  argument  is  thus  urged: 

“  This  ordinance,  then,  [the  ordinance  of  1787,]  was  a 
compact,  an  engagement,  a  contract,  between  the  people  of 
the  United  States,  in  their  collective  capacity,  and  the  peo¬ 
ple  who  should  inhabit  tliis  new  territory.” — Mr.  Murj-hy, 
vol.  1,  p.  680. 

A  compact  is  a  constitutional  engagement.  This 
ordinance,  therefore,  is  rendered  valid,  so  far  as 
regards  the  Territorial  government  of  1787,  “  and 
this  express  acknowledgment  of  this  compact  by 
Congress,  after  the  adoption  of  the  new  Constitu¬ 
tion,  as  well  as  the  recognition  of  it  by  the’Con- 
stitution,  made  it  binding,  ratified  it,  and  cured  it 
of  any  unconstitutionality  under  the  Confederation 
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which  it  might  previously  have  been  obnoxious 
to.” — (Samey  p.  680. j 

So  far  as .  respects  the  “express  acknowledg¬ 
ment  of  this  compact  by  Congress,  after  the  adop¬ 
tion  of  the  new  Constitution,”  as  I  know  nothing, 

I  have  nothing  to  say.  It  has  no  place  in  this  dis¬ 
cussion.  The  acknowledgment  of  Congress,  even 
if  any  were  to  be  found,  could  not  change  the  con¬ 
stitutional  nature  of  this  territorial  “  compact,”  as 
it  is  called.  Its  validity  must  be  tested  by  the 
Constitution  itself,  arid  not  by  congressional  ac¬ 
knowledgments.  Territory  since  acquired  (the 
speaker  contents)  may  be  governed  in  consequence 
of  th^ right  of  acquisition,  while  all  the  region  em¬ 
bracing  Alabama,  Mississippi,  and  Tennessee,  is 
a  casus  omissus,  for  which  the  Constitution  pro¬ 
vides  no  power  of  government;  for  I  have  already 
remarked  that  the  cessions  of  the  States  coUld  not 
enlarge  the  powers  of  Congress. 

What  I  have  to  say  upon  this  subject  I  shall 
say  very  briefly.  In  the  first  place,  it  is  clear  to 
me,  from  the  words  and  the  context  and,  I  may 
add,  from  the  evident  object  in  view,  that  the 
clause  .respecting  “  debts  contracted  and  the  en¬ 
gagements  entered  into”  has  no  relation  to  the  ex¬ 
ercise  of  political  power. 

In  the  next  place,  the  whole  argument  is  found¬ 
ed  upon  a  palpable  error,  which  the  most  cursory 
examination  should  have  detected.  The  territo¬ 
rial  government,  established  by  the  ordinance  of 
1787,  was  no  compact.  It  assumes  no  such  char¬ 
acteristic  in  that  instrument,  though  this  error  has 
been  so  general  that  one  of  the  most  distinguished 
members  of  this  body  speaks  of  the  ordinance  “  as 
assuming  tke  form  of  a  compact It  assumes  to 
be  merely  an  ordinary  act  of  legislation,  “  ordained 
by  the  United  States  in  Congress  assembed,” 
agreeably  to  the  formula  then  in  use.  The  local 
government  is  organized,  with  all  the  provisions 
which  concern  it,  in  eleven  sections  or  divisions, 
which  occupy  two-thirds  of  the  ordinance,  and 
it  would  have  been  perfectly  absurd  to  declare 
these  temporary  arrangements  “  a  compact  be¬ 
tween  the  original  States  and  the  people  and 
States  in  the  said  territory,  and  forever  unaltera- 
ble,  unless  by  common  consent,”  Why,  they 
have  been  altered  time  and  again  by  Congress, 
without  the  slightest  opposition,  and  no  voice  has 
ever  been  raised  to  object  to  these  alterations  on 
account  of  this  inviolability.  The  judges  were  at 
.first  appointed  during  good  behavior.  This  tenure 
was  afterwards  reduced  to  three  years.  The 
legislative  council  were  to  be  elected  by  Congress 
from  a  list  containing  double  the  necessary  num¬ 
ber,  nominated  by  the  House  of  Representatives. 
This  eventually  gave  way  to  a  popular  election. 
The.governor  at  first  had  the  appointment  of  all 
•officers,  but  the  concurrence  of  the  legislative 
•council  in  his  nominations  was  afterwards  re- 
-quired.  The  delegate  to  Congress  was  elected  by 
t&e  Legislature.  This  election  was  subsequently 
o-iven  to  the  people.  These  changes,  and  there 
are  many  more  in  the  several  governments,  upon 
which  the  ordinance  of  1787  operated,  are  enough 
to  show  that  they  were  considered  within  the  con¬ 
trol  of  Congressional  authority,  protected  by  no 
character  of  inviolability. 

What  are  called  the  articles  of  compact  are  the 
six  last  sections  of  the  ordinance,  introduced  by 
the  declaration,  already  quoted,  that  they  shall  for- 
aver  remain  unalterable  unless  by  common  consent. 


They  do  not  contain  one  word  on  the  subject  of  a 
territorial  government.  They  relate  to  the  per¬ 
manent  condition  of  the  country,  declaring  certain 
general  principles  concerning  freedom  and  knowl¬ 
edge,  making  arrangement  for  the  protection  of 
the  Indians,  and  fixing  the  boundaries  and  provi¬ 
ding  for  the  admission  of  new  States,  and  defining 
their  connection  with  the  Union,  and  providing  for 
the  exclusion  of  slavery.  So  far,  therefore,  as 
respects  the  government  of  the  territories,  organ¬ 
ized  within  the  original  limits  of  the  United  States, 
these  articles  form  no  compact,  and  they  derive  no 
validity  from  the  constitutional  clause  assuming  the 
engagements  of  the  old  governments.  If  that 
clause  is  applicable  at  all,  it  is  applicable  only  to 
the  proviso  excluding  slavery.  But  it  leaves  un¬ 
touched  the  right  of  the  old  Congress  to  establish 
governments  for  the  “  territory”  of  the  United 
States,  which  is  the  very  question  whose  solution 
we  are  seeking  in  this  connection.  The  assump¬ 
tion  that  the  original  territory  of  the  United  States 
was  governed  under  the  Constitution  by  this  com¬ 
pact  engagement  is  met  and  repelled  by  the  fact 
that  there  was  no  such  compact  relating  to  the 
government;  while,  if  there  was  a  compact  ren¬ 
dered  valid  by  the  Constitution,  which,  amongother 
things,  provided  for  the  exclusion  of  slavery,  that 
gives  no  authority  to  Congress  to  exercise  a  simi¬ 
lar  power  over  other  territories  since  acquired.  It 
was  the  then  existing  “  compact,'”  if  any,  which 
was  sanctioned,  and  there  the  power  was  ex¬ 
hausted.  Thereafter,  the  right  to  exclude  de¬ 
pended  on  the  right  of  unlimited  legislation. 

But  it  is  all  idle  to  talk  about  the  compacts  in 
the  ordinance  of  1787.  The  articles  so  designated 
are  destitute  of  the  very  first  elements  of  reciprocal 
obligation.  There  was  but  one  party  to  them. 
The  other  party  had  not  yet  come  into  being,  or, 
rather,  the  othe'r  party  was  not  heard  at  all;  for  it 
was  composed  of  the  inhabitants  then  living  in  the 
Territory — the  settlers  upon  the  Wabash,  in  the 
Illinois  country,  in  the  Detroit  country,  at  Green 
Bay,  and  at  Prairie  du  Chien.  These  constituted 
the  counter  party  then  in  existence,  and  this  com¬ 
pact  was  declared  binding  upon  them  and  their 
descendants,  and  irrevocably  so,  without  their 
consent  and  without  their  knowledge.  Why,  sir, 
if  there  had  been  but  one  man  in  that  country — 
and  there  were  many  thousands,  and  among  these 
not  a  few  emigrants  from  the  States — ^he  would  not 
have  been  bound  by  a  compact  he  never  heard  of, 
and  to  which  his  consent  was  never  required,  either 
expressly  or  impliedly,  and  much  less  the  people 
then  there.  As  to  making  a  contract  with  unborn 
States  and  millions,  by  the  simple  act  of  a  foreign 
body,  constituting  itself  one  of  tie  parties,  and 
acting  for  the  other,  and  without  any  means  being 
provided  for  procuring  their  assent  in  all  time, 
either  by  the  act  of  the  then  existing  or  of  any 
future  generation,  by  an  acceptance  of  the  terms 
held  out,  or  by  any  other  mode,  had  not  our  own 
ears  told  us  the  contrary,  we  might  well  have 
doubted  whether  a  man  could  be  found  to  contend 
for  so  strange  a  doctrine. 

Besides  the  want  of  parties,  there  was  a  total 
want  of  power.  No  man  with  any  regard  to  him¬ 
self,  looking  to  the  articles  of  the  old  Confederation, 
can  deny  this,  even  if  we  had  not  the  authoritative 
declaration  of  Mr.  Madison,  when  speaking  of  it 
as  a  question  neither  disputed  nor  disputable,  to 
[  which  Mr.  Adams  assents.  The  articles  are  utterly 
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silent  on  the  point,  and  the  exercise  of  the  power  ,| 
was  an  open  assumption  of  authority.  If  the  “en-  , 
gagement,”  supposing  there  to  have  been  one,  ! 
wanted  validity,  the  Constitution  gave  it  none,  but  ^ 
left  it  as  it  found  it.  A  member  of  the  other  House,  j 
whose  zeal  certainly  outstripped  his  discretion  | 
when  he  said,  in  quoting  his  previous  opinions,  ; 
that  “he  had  egotism  enough  to  believe  his  as 
good  as  any  other  authority,”  and  in  doing  so 
“  that  he  but  followed  the  examples  of  the  courts  I 
in  which  it  was  the  regular  and  every  day  practice 
to  cite  their  own  decisions,”  declared  also,  quite 
ex  cathedra,  that  “  he  should  be  able  to  show,  &c., 
that  these  six  articles  of  the  ordinance  were  forever 
binding,  Unless  altered  by  mutual  consent,  and  that 
no  one  in  Indiana  had  ever  been  ‘  silly  enough  ’ 
to  doubt  the.validity  of  the  ordinance,”  (Mr.  Pettit, 
vol.  1,  p.  718.)  It  is  not  the  validity  of  the  ordi¬ 
nance  we  are  now  seeking  as  an  ordinary  act  of  i 
legislation,  but  its  inviolability  or  perpetual  obli- 
gation.  The  speaker  confounds  two  propositions  j 
entirely  different  in  their  nature.  Let  me  ask  him 
if  any  one  in  Indiana  ever  doubted  the  power  of  the  j 
people  of  that  State  to  assemble  in  convention,  and  \\ 
to  introduce  slavery  there  if  they  please } — to  abol-  j 
ish  the  English  common  law,  and  substitute  the  j 
Code  Napoleon,  or  the  Louisiana  code,  or  even  the 
contwne  de  Paris,  which  at  one  time  was  the  law 
of  a  part  of  Indiana,  or  change  the  nature  of  bail 
for  offences,  or  find  a  better  remedy  for  the  preserv-  j 
ation  of  personal  liberty  than  the  writ  of  habeas  I 
corpus  ? — all  which  are  declared  by  the  ordinance 
to  be  forever  unalterable,  but  by  common  consent, 
or,  in  other  words,  they  are  questions  of  internal  j 
policy*,  which  the  people  are  not  sovereign  enough 
to  touch  without  the  consent  of  Congress.  I  had 
supposed,  till  now,  that  the  new  States  were  ad¬ 
mitted  into  the  Union  on  “an  equal  footing  with 
the  original  States,  in  all  respects  whatever.”  But 
if  this  doctrine  of  the  perpetual  obligation  of  this 
ordinance  be  correct,  the  new  States  and  the  old 
States  occupy  very  different^positions  in  the  Union, 
and  the  powers  of  the  latter  are  much  greater  than 
those  of  the  former.  As  a  citizen  of  the  North¬ 
west,  I  object  toto  ccelo  to  this  humiliating  differ¬ 
ence,  and  I  doubt  if  the  gentleman  will  find  many  1 
converts  to  his  opinion  in  his  own  State.  ! 

In  support  of  his  views,  he  asks  where  the  Uni-  ! 
ted  States  got  the  title  of  the  public  lands,  but  in  ! 
one  of  the  provisions  of  this  “compact,”  which  j 
prohibits  the  new  States  from  any  interference  in  j 
their  disposition.  Why,  sir,  the  United  States  got  ' 
-the  title  of  the  public  lands  from  the  deeds  of  ces-  ! 
sion  of  the  States,  who  owned  them,  and  Congress  i 
got  the  power  to  sell  and  control  them,  not  from  ' 
the  ordinance,  which,  as  we  have  seen  by  the  | 
opinion  of  Mr.  Madison,  and  which  may  be  seen  i 
at  any  time  by  a  reference  to  the  Articles  of  Con- ; 
federation,  was  valueless  for  that  purpose;  but 
from  the  constitutional  authority  to  make  “  all 
the  needful  rules  and  regulations”  respecting  them, 
which  was  introduced  to  secure  this  very  object,  i 

There  can  be  no  doubt,  sir,  that  this  form  of  a 
compact  was  given  to  these  important  articles  of 
the  ordinance,  in  the  absence  of  all  real  power  i 
over  the  subject,  as  having  somewhat  the  appear-  i 
ance  of  a  mutual  arrangement,  and  therefore  ob-  ] 
noxious  to  less  censure  than  a  direct  assumption  , 
of  authority  would  have  been.  The  first  ordi-  j 
nance,  (for  that  of  1787  is  the  second,)  the  ordi¬ 
nance  of  April  23,  1784,  which,  however,  was 


repealed  by  the  other  before  it  went  into  opera¬ 
tion,  contained  also  this  declared  compact,  but  in 
a  much  more  imposing  form  than  it  afterwards 
assumed.  It  provided,  that  “  the  foregoing  arti¬ 
cles  shall  be  formed  into  a  charter  of  compact,  shall 
be  duly  executed!  by  the  President  of  the  United 
States  in  Congress  assembled,  under  his  hand  and 
the  seal  of  the  United  States,  shall  be  promulgated, 
and  shall  stand  as  fundamental  constitutions,”  &c., 
&c.  I  presume  this  pushing  compacts  into  con¬ 
stitutions  for  the  new  States  by  the  sole  authority 
of  Congress  was  afterwards  thought  to  be  going  a 
little  too  far,  and  the  more  modest  form  was  finally 
adopted. 

It  is  a  singular  commentary  on  the  positive  dec¬ 
larations  of  the  inviolability  of  this  ordinance,  that 
at  the  very  time  they  were  made,  an  act  of  Con¬ 
gress  was  passed,  almost  without  oppo'sition,  vio¬ 
lating  this  ordinance  in  a  fundamental  particular. 
And  we  have  been  told  by  the  chairman  of  the 
Judiciary  Committee  of  the  Senate,  that  although 
the  question  was  raised  before  the  committee,  four 
of  the  members  out  of  five  considered  it  of  no 
w’eight,  and  the  bill  passed  this  body  without  even 
a  discussion  upon  it.  Among  the  articles  of  com¬ 
pact  was  one  which  provided  that  there  should 
not  be  less  than  three  nor  more  than  five  States  in 
the  Northwest  Territory.  This  power  had  been 
exhausted,  and  the  five  States  admitted  into  the 
Union.  But  a  large  portion  of  the  territory  has 
been  detached  from  these  States,  and  now  forms 
part  of  the  Minnesota  Territory,  to  be  organized 
into  a  separate  State,  or  to  form  part  of  another, 
with  the  country  west  of  the  Mississippi.  So 
much  for  the  irrepealahle  articles  of  compact. 

12.  While  it  is  admitted  that  the  ordinance  of 
1787  was  “  passed  by  the  old  Congress  of  the  Con¬ 
federation,  without  authority  from  the  States,”  it 
is  contended,  not  that  the  clause  respecting  “  debts 
and  engagements”  confirmed  it,  but  that  it  “  had 
been  tacitly  confirmed  by  the  adoption  of  the  pres¬ 
ent  Constitution,  and  the  authority  given  to  Con¬ 
gress  in  it  to  make  needful  rules  and  regulations 
for  the  Territory.” 

These  are  the  views  bequeathed  to  us  by  an  em- 
;  inent  citizen,  [Mr.  Adams,]  who,  after  filling  the 
i  office  of  President  of  the  United  States,  was  taken 
away  in  the  midst  of  his  labors,  as  the  ancient 
i  warriors  fell,  with  their  harness  upon  them.  It 
I  has  been  long  known  that  he  kept  a  diary  of  pass- 
j  ing  events,  and  a  portion  of  this  record  of  daily 
i  occurrences  has  been  recently  taken  from  the  de- 
;  pository,  where  it  had  better  been  shielded  by  time 
;  and  dust,  and  exposed  to  the  light  of  day  by  a 
I  member  of  his  family.  How  often  has  the  mem- 
I  ory  of  distinguished  men  been  injured  by  the  zeal 
of  indiscreet  friends,  who,  instead  of  going  back- 
i  ward  with  a  garment  to  cover  them,  reveal  their 
:  infirmities  to  the  curiosity  of  the  world  This 
;  revelation  will  add  nothing  to  the  claims  (and  they 
i  are  many)  which  the  deceased  statesman  had  to 
1  the  consideration  of  his  countrymen,  founded  upon 
!  his  services,  his  talents,  his  acquirements,  and  his 
j  unimpeached  probity.  Strong  prejudices,  not  to 
,  say  bitter  ones,  and  a  temperament  often  ill-regu- 
:  lated  and  always  excitable,  too  frequently  inter- 
1  fered,  especially  when  men  and  measures  were 
!  closely  connected,  with  that  calm  investigation  so 
'  essential  to  the  exercise  of  a  correct  judgment. 

,  This  cotemporaneous  record  of  his  feelings  and 
opinions  exhibits  these  traits  of  character  in  bold 
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relief,  and  is,  indeed,  a  melancholy  proof  that  a 
vigorous  intellect  may  be  overshadowed  by  strange 
aberrations,  and  rendered  useless  and  sometimes 
dangerous  by  wayward  views,  originating  in  pass¬ 
ing  impressions,  and  maintained  with  character¬ 
istic  tenacity,  and  with  little  respect  for  the  opin¬ 
ions  of  others. 

In  this  diary,  the  compromise  by  which  the  Con¬ 
stitution  was  established,  and  without  which  it 
could' never  have  been  established,  is  denounced 
as  “the  bargain  between  freedom  and  slavery;” 
and  it  is  pronounced  “morally  and  politically  vi¬ 
cious,”  with  various  harsh  epithets  and  illogical 
deductions,  little  creditable  to  the  judgment  of  the 
writer  at  any  time,  and  least  of  all  at  that  time, 
considering  the  position  in  the  Government  he 
then  occupied,  and  the  acknowledged  claims  he 
had  to  still  higher  distinction. 

This  condemnation  of  the  Constitution  SiS  morally 
vicious,  is  left  upon  record  by  a  statesman  who 
sought  and  enjoyed  the  confidence  of  his  country 
in  many  stations  of  high  honor  and  responsibility 
— in  more,  indeed,  perhaps,  than  any  other  man 
of  the  past  generation;  whose  services  commenced 
about  the  commencement  of  the  present  Govern¬ 
ment,  and  continued  almost  without  intermission 
until  his  career  was  terminated  by  death.  At  the 
very  time  he  thus  embodied  this  opinion  of  the 
Constitution,  he  was  the  second  officer  of  the  Ex¬ 
ecutive  Department  of  the  Government,  and  be¬ 
came,  ere  long,  the  first;  and  in  each  of  these 
capacities,  as  in  many  a  preceding  one,  he  volun¬ 
tarily  assumed,  under  the  most  solemn  sanction, 
the  obligation  to  support  this  Constitution,  thus 
stamped  with  the  charge  of  moral  and  political  vice. 

take  no  pleasure  in  the  expression  of  these 
views.  But  the  document  has  been  given  to  the 
country,  and,  regret  it  as  we  may  and  must,  it  has 
already  passed  into  history;  and,  like  all  the  other 
materials  of  which  history  is  composed,  it  cannot 
escape  the  scrutiny*,  nor  will  escape  the  censure, 
of  an  age  like  this.  Nor  should  it.  Its  tone  of 
moral  sentiment  is  bad.  The  doctrine  and  the 
example  are  bad.  That  the  Constitution  is  a 
vicious  instrument  is  an  opinion,  it  seems  to  me, 
that  no  right-minded  American  can  hold.  That 
its  honors  and  emoluments  may  be  sought  and 
enjoyed,  and  its  obligations  assumed  by  him  who 
considers  it  liable  to  this  grave  censure,  is  certain¬ 
ly  not  reconcilable  with  any  elevated  standard  of 
morality;  nor  is  the  opinion  or  the  example  by 
which  position  is  held  under  such  circumstances 
calculated  to  produce  a  salutary  impression  upon 
the  American  youth.  I  am  sorry  to  say,  there 
are  other  portions  of  this  resuscitated  paper 
equally  obnoxious  to  the  censure  of  patriotism 
and  of  good  taste.  How  different  are  its  tone  and 
temper  from  that  legacy  of  true  wisdom  and  pa¬ 
triotism,  the  Farewell  Address — a  monument  of 
high  moral  and  political  feeling,  and  of  affection¬ 
ate  interest,  as  well  as  of  practical  wisdom,  such 
as  no  other  citizen  ever  bequeathed  to  his  country¬ 
men. 

The  one  appeals  to  the  better  feelings  of  our  na¬ 
ture — to  the  common  “name  of  American” — and 
bids  us  hold  on  “to  the  unity  of  government, 
which  constitutes  us  one  people,”  by  all  the  mo¬ 
tives  that  belong  to  the  past  and  the  present — to 
common  exertions  crowned  with  success,  and  to 
common  hopes  as  bright  as,  in  the  providence  of 
Gird,  were  ev.er  offered  to  any  people.  It  warns 


us  also  of  the  mischief  of  sectional  prejudices,  and 
of  the  danger  of  sectional  questions  which  “tend 
to  render  alien  to  each  other  those  who  ought  to  be 
bound  together  by  fraternal  affection.”  And  that 
voice,  which  now  comes  to  us  from  the  tomb^ 
should  speak  in  trumpet-tones  to  every  American 
ear,  and  strike  a  responsive  chord  in  every  Ameri¬ 
can  heart,  when  it  calls  upon  us  to  “frown  indig¬ 
nantly  UPON  THE  FIRST  DAWNING  OF  EVERY  AT¬ 
TEMPT  TO  ALIENATE  ONE  PORTION  OF  OUR  COUNTRY 
FROM  THE  REST,  OR  TO  WEAKEN  THE  SACRED  TIES 
WHICH  NOW  BIND  TOGETHER  TH&  VARIOUS  PARTS.” 

The  Other - but  I  will  not  speak  of  it  as  I 

might  well  do.  Better  that  it  had  been  entombed, 
like  the  ancient  Egyptian  records,  till  its  language 
was  lost,  than  have  been  thus  exposed  to  the  light 
of  day.  I  will  place  in  contact,  and  that  will  place 
in  contrast,  a  few  passages  from  the  Farewell  Ad¬ 
dress,  and  f^rom  the  Diary  of  Mr.  Adams,  and  close 
this  ungrateful  topic  with  a  few  remarks: 

The  Farewell  Address,  Mr.  Mams’s  Diary.  i 

“  The  unity  of  government,  “  The  progress  of  this  dis- 
which  constitutes  you  one  cussion  has  so  totally  merged 
people,  is  also  now  dear  to  in  passion  all  the  reasoning 
you.  It  is  justly  so;  for  it  is  faculties  of  these  slavehold- 
a  main  pillar  in  the  edifice  of  ers,  that  these  gentlemen,  in 
your  real  independence — the  the  simplicity  of  their  hearts, 
support  of  your  tranquillity  at  had  come  to  a  conclusion 
home,  yoiir  peace  abroad,  of  in  direct  opposition  to  their 
your  safety,  of  your  prosperi-  premises, withoutbeingawara 
ty,  of  that  very  liberty  which  or  conscious  of  inconsist- 
you  so  highly  prize.  But  as  ency.  They  insisted  upon 
it  is  easy  to  foresee  that,  from  it,  that  the  clause  in  the  Con- 
different  causes  and  from  dif-  stitution,  which  gives  Con 
ferent  quarters,  much  pains  gress  the  power  ‘  to  dispose 
will  be  taken,  many  artifices  ofand  make  all  needful  rules 
employed,  to  weaken  in  your  and  regulations  respecting  the 
minds  the  conviction  of  this  territory  and  other  property  of 
truth:  as  this  is  the  point  in  the  United  States,’  had  refer- 
your  political  fortress  against  enee  to  it  only  as  land,  and 
which  the  b:itteries  of  inter-.,  conferred  no  authority  to 
nal  and  external  enemies  make  rules  binding  upon  its 
will  be  most  constantly  and  inhabitants,”  &c.,  &c. 
actively  (though  often  cov-  “It  is  in  truth  all  perverted 
ertly  and  insidiously)  direct-  sentiment,  mistaking  labor 
ed,  it  is  of  infinite  moment  for  slavery,  and  dominion  for 
that  you  should  properly  esti-  freedom.  The  discussion  of 
mate  the  immense  value  of  this  Missouri  question  has  be- 
your  National  Union  to  your  trayed  the  secret  of  their 
collective  and  individual  hap-  souls.  In  the  abstract,  they 
piness  ;  that  you  should  cher-  admit  that  slavery  is  an  evil, 
ish  a  cordial,  habitual,  and  They  disclaim  all  participa- 
immovable  attachment  to  it,  tion  in  the  introduction  of  it, 
accustoming  yourselves  to  and  cast  it  all  upon  the  shoul- 
think  and  speak  of  it  as  of  ders  of  our  old  grandam, 
the  palladium  of  your  politi-  Britain.  But,  when  probed 
cal  safety  and  prosperity;  to  the  quick  upon  it,  they 
watching  for  its  preservation  show  at  the  bottom  of  their 
with  jealous  anxiety;  dis-  souls  pride  and  vainglory  ia 
countenancing  whatever  may  their  very  condition  of  mas- 
suggest  even  a  suspicion  that  terdom.” 
it  can,  in  any  event,  be  “  The  impression  produced 
abandoned  :  and  indignantly  upon  my  mind  by  the  prog- 
frowning  upon  the  first  ress  of  this  discussion  is,  that 
dawning  of  every  attempt  to  the  bargain  between  freedom 
alienate  any  portion  of  our  and  slavery,  contained  in  the 
country  from  the  rest,  or  to  Constitution  of  the  United 
enfeeble  the  sacred  ties  which  States,  is  morally  and  politi- 
now  link  together  the  various  cally  vicious,  inconsistent  with 
parts.  For  tiiis  you  have  ev-  the  principles  upon  which  alone 
ery  inducement  of  sympathy  (kir  revolution  can  be  justified; 
and  interest.  Citizens  by  cruel  and  oppressive,  by  rivet- 
birth  or  choice,  of  a  common  ing  the  chains  of  slavery,  by 
country,  that  country  has  a  pledging  the  faith  of  freedom 
right  to  concentrate  youraf-  to  maintain  and  perpetuate  the 
fections.  The  name  of ySrner-  tyranny  of  the  master;  and 
ican,  which  belongs  to  you  grossly  unequal  and  impolitic, 
in  your  national  capacity ,  by  admitting  that  slaves  are  at 
•must  always  exalt  the  just  once  enemies  to  be  kept  in  sub- 
pride  of  patriotism  more  than  jection,  property  to  be  secured 
any  appellation  derived  from  or  restored  to  their  owners,  and 
local  discriminations.  With  persons  not  to  be  represented 
slight  shades  of  difference,  themselves,  hut  for  whom  their 
yoy  have  the  same  religion,  masters  are  privileged  with 
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manners,  habits,  and  politi-  nearly  a  double  share  of  repre- 
cal  principles.  You  have,  in  sentation.  The  consequence 
a  common  cause,  fought  and  has  been,  that  this  slave  rcpre- 
triumphed  together;  the  in-  sentation  has  governed  the 
dependence  and  liberty  you  Union.  Benjamin  jKjrtioned 
possess  are  the  work  of  joint  above  his  brethren  has  raven- 
counsels  .and  joint  efforts — of  ed  as  a  wolf;  in  the  morning 
common  dangers,  sufferings,  he  has  devoured  llie  prey,  and 
and  successes.”  at  night  he  has  divided  the 

spoil. 

“  It  would  be  no  difficult 
matter  to  prove,  by  reviewing 
the  history  of  the  Union  un¬ 
der  this  Constitution,  that  al¬ 
most  everything,  which  has 
contributed  to  the  honor  and 
welfare  of  the  nation,  has 
been  accomplished  in  despite 
ofthem,  or  forced  upon  them, 
and  that  everything  unpropi- 
tious  and  dishonorable,  in¬ 
cluding  the  blunders  and  fol¬ 
lies  of  their  adversaries,  may 
be  traced  to  them.” 

He  is  unworthy  of  the  name  of  American  who 
does  not  feel  at  his  heart’s  core  the  difference  be¬ 
tween  the  lofty  patriotism  and  noble  sentiments  of 

one  of  these  documents  and  — : - ;  but  I  will  not 

say  what  the  occasion  would  justify.  I  will  only 

say,  and  that  is  enough,  the  other - ,  for  it  is 

another. 

‘  ‘  Benjamin, portioned  above  his  brethren,  has  ravened 
‘  as  a  wolf;  in  the  morning  he  has  devoured  the  prey, 
‘  and  at  night  he  has  divided  the  spoil.”  So  much  for 
Scripture  and  patriotism.  When  translated  into 
plain  English,  this  means  that  the  South  has  fat¬ 
tened  upon  the  North,  as  the  wolf  is  gorged  with 
his  prey !  Lest  the  apologue  should  not  be  suffi¬ 
ciently  clear,  we  are  told  that  almost  everything 
ichich  has  contributed  to  the  honor  and  the  welfare  of 
the  nation  has  been  accomplished  by  the  Js^orth  in  de¬ 
spite  of  the  South;  and  that  everything  unpropitious 
and  dishonorable,  including  the  blunders  and  follies 
of  their  adversanes,  may  be  traced  to  the  South. 

And  this  judgment  is  pronounced  upon  the  land 
of  Patrick  Henry,  and  Jefferson,  and  Laurens, 
and  Rutledge,  and  Sumter,  and  Marion,  and 
Madison,  and  Marshall,  and  Monroe,  and  Jackson, 
and — above  all  and  beyond  all — of  Washington; 
and  upon  the  land  of  a  host  of  other  statesmen  and 
warriors,  as  true  and  tried  as  in  field  or  cabinet 
ever  maintained  the  honor  of  their  country  in  times 
as  perilous  as  any  country  ever  encountered  and 
survived. 

And  yet  almost  all  of  good  that  has  been  gained 
by  our  country  has  been  gained  by  the  North,  in 
despite  of  the  South;  while  the  South  has  brought 
upon  us  all  our  misfortunes,  and  upon  their  adver¬ 
saries  all'  their  blunders  and  follies  ! ! !  I  suppose 
this  word  “  adversaries,”  in  the,  vocabulary  of  Mr. 
Adams,  means  the  other  portions  of  the  Union. 

Now,  sir,  I  am  not  going  to  mete  out  to  the  va¬ 
rious  regions  of  this  broad  land  the  share  of  each 
in  the  wonderful  career  in  all  the  elements  of 
power  and  prosperity  into  which  we  have  entered, 
and  have,  indeed,  far  advanced.  The  glory  be¬ 
longs  equally  to  all,  and  all  have  equally  contrib¬ 
uted  to  obtain  it.  And  still  less  will  I  undertake 
seriously  to  refute  a  proposition  which  if  the 
refutation  is  not  in  the  heart  of  an  American,  he  is 
faithless  to  the  common  deeds  of  the  past,  and  to 
the  common  hopes  of  the  future.  § 

I  am  no  panegyrist  of  the  South.  It  needs 

none.  Lam  a  northern  man  by  birth,  a  western 

man  by  the  habits  and  associations  of  half  a  cen- 
\ 


tury;  but  I  am  an  American  above  all.  I  love  the 
land  of  my  forefathers.  I  revere  the  memory  of 
the  Pilgrims  for  all  they  did  and  suflTered  in  the 
great  cause  of  human  rights,  political  and  religious. 
And  1  am  proud  of  that  monument  which  time 
and  labor  have  built  up  to  their  memory — the  in. 
stitutions  of  New  England — a  memorial  of  de¬ 
parted  worth  as  noble  and  enduring  as  the  world 
has  ever  witnessed,  glorious  and  indestructible. 
But  while  I  feel  thus,  I  should  despise  myself  if 
any  narrow  prejudices  or  intemperate  passions 
should  blind  my  eyes  to  the  intelligence  and  patri¬ 
otism  of  other  sections  of  our  united  country;  to 
^  their  glorious  deeds,  to  their  lofty  sentiments,  to 
'  their  high  names,  and  to  those  sacred  aspirations, 
common  to  them  and  to  us,  for  the  perpetuity  and 
prosperity  of  this  great  Confederation,  which  be¬ 
long  to  the  past,  to  the  present,  and  to  the  future; 
and  whose  feelings  and  opinions  are  brought  here 
and  reflected  here  by  a  representation  in  this  hall 
and  in  the  other,  which  now  occupies  and  has  al¬ 
ways  occupied  as  high  a  position  as  that  held  by 
any  other  portion  of  the  Union — a  representation 
which  does  honor  to  oux  country  in  all  that  gives 
worth  to  man,  and  dignity  to  human  nature, 
j  A  few  words  respecting  the  constitutional  doc- 
!  trine  advanced  in  this  paper,  and  I  shall  feel  re¬ 
lieved  by  escaping  from  its  consideration: 


“  I  therefore  only  said  that  the  ordinance  of  1787  had  been 
passed  by  the  old  Congress  of  the  Confederation,  without 
authority  from  the  States,  but  had  been  tacitly  confirmed  by 
i'  the  adoption  of  the  present  Constitution,  and  the  authority 
j1  given  to  Congress  in  it  to  make  needful  rules  and  regulations 
{;  for  the  territory.” 


I  Such  is  the  ground  upon  which  Mr.  Adams 
y  places  the  right  of  Congress  to  legislate  over  the 
Territories.  I  have  already  referred  to  his  views 
j  respecting  the  power  to  “  make  needful  rules  and 
!  regulations,’’  which  extends  that  power  to  every- 
i!  thing;  and  we  have  here  another  foundation  for 
Congressional  authority  as  loose  and  dangerous, 
ji  so  far  as  I  can  understand  it,  as  that  can  be — a 
j!  tacit  confirmation  by  the  adoption  of  the  present  Con- 
j|  stitution.  I  do  not  pretend  to  comprehend  with 
j!  any  distinctness  what  is  here  meant.  x\ll  I  can 
make  out  of  it  is,  that  there  is  some  mode  of  con- 
li  ferring  power  by  the  Constitution  neither  express 
i!  nor  implied,  but  tacit.  I  must  leave,  however,  to 
;]  others  to  refute  the  proposition  more  elaborately, 

I  who  deem  it  entitled  to  more  elaborate  consider- 
j  ation,  and  who  are  more  fortunate  than  I  am  in 
j|  comprehending  it. 

I  Here  I  close  the  inquiry,  sir,  into  the  Congres- 
j  sional  legislation  over  the  Territories,  when  tested 
lj  by  the  principles  of  the  Constitution.  But  in  the 
||  examination  of  this  subject,  we  are  met  by  the 
i:  practical  exercise  of  this  power  for  half  a  century, 
ij  and  by  the  authority  which  this  legislative  con- 
;  struction  carries  with  it,  and  also  by  the  opinions 
;  of  the  Supreme  Court,  and  of  learned  expositors 
of  constitutional  law,  who  justify  this  series  of 
;  legislation  by  deductions,  drawn  indeed  from  vari- 
il  ous  sources,  but  uniting  in  the  same  general  con- 
j|  elusion. 

'  Now,  sir,  I  do  not  intend  to  call  in  question  the 
weight  of  precedent  and  authority  in  the  adjust- 
;  ment  of  controverted  questions.  They  are  enti¬ 
tled  to  much  consideration,  and  experience  shows 
I  that  there  is  a  proneness  in  human  nature  to  yield 
even  more  than  justly  belongs  to  them  The 
,  reverence  for  what  has  been  is  too  often  the  ex- 
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cuse  for  what  is;  and  a  large  portion  of  the  abuses 
in  the  world  have  arisen  from  this  very  predispo¬ 
sition  to  tolerate  what  has  been  done,  and  to  be¬ 
lieve  it  has  been  well  done,  and  ought  to  be  again 
done.  Undoubtedly  the  certainty  of  the  law, 
where  it  exists,  is  a  blessing  for  any  people,  though 
unfortunately  it  is  one  to  which  we  have  little 
claim.  There  are  many  questions  of  such  a  na¬ 
ture,  that  it  is  more  important  they  should  be  set¬ 
tled  than  that  they  should  be  settled  in  any  particu¬ 
lar  manner;  and  in  the  exposition  of  controverted 
points,  the  decisions  of  courts  are  looked  back  to, 
and  received  with  respect,  though  not  with  blind 
obedience.  Sometimes  settled  principles  are  un¬ 
settled,  and  changes  made  in  the  established  law 
by  judicial  decisions.  The  process  of  investiga¬ 
tion  in  our  courts  is  calculated  to  give  weight  to 
their  opinions..  The  points  are  elaborately  dis¬ 
cussed  for  the  parties,  and  then  calmly  considered 
by  the  judges,  and  deliberately  adjusted.  The 
courts  follow,  rather  than  judge  Congressional 
legislation,  when  exercised  upon  subjects  involv¬ 
ing  political  jurisdiction.  No  man  can  read  their 
allusions  to  the  topic  before  us,  without  being 
sensible  that  they  assumed  the  existence  of  the 
power,  and  then  sought  the  source  from  which  it 
was  derived.  And,  indeed,  this  is  also  a  marked 
feature  of  our  own  discussions,  which  cannot 
escape  the  most  careless  observer.  So  much  so, 
that  those  who  doubt  or  deny  it,  are  termed 
“  crazy  politicians,”  (Mr.  Pettit,  vol.  1,  p.  717;) 
the  denial  “  a  bundle  of  absurdities,”  (Mr.  Ber¬ 
rien,  vol.  1,  p.  875;)  the  reasons  urged  against  it 
so  futile,  that  “all  see  and  feel  the  absurdity  of 
the  doctrine,”  (Mr.  Woodward,  vol.  1,  p.  852;) 
and  the  attempt  to  test  it  by  the  Constitution  a 
“  puerile  effort,”  (Mr.  Hudson,  vol.  1,  p.  665;) 
while  the  wonder  is  expressed  that  “  men  of  sound 
mind  have  recourse  to  such  vagaries,”  (same,  p. 
664.)  Time  and  possession  seem  to  have  super¬ 
seded  the  Constitution;  and  we  are  sent,  not  to  that 
great  fountain'  of  authority,  but  to  the  practice  of 
Congress,  in  order  to  ascertain  the  power  it  pos¬ 
sesses. 

Says  on®  member  of  the  Senate,  “It  may  not  be 
material  to  determine  whence  it  is  derived,  as  the 
power  is  found  to  exist.” — {Mr.  Bradbury,  vol.  1, 
p.  1142.) 

“I  hold,”  says  a  member  of  the  House,  “that  Congress 
possesses  the  power  to  do  all  these  things.  Entertaining 
tins  opinion,  it  is  not  very  important  to  determine  from 
what  source  the  power  is  derived  or,  in  other  words,  I 
know  Congress  have  the  power,  but  1  do  not  know  where 
they  got  it.  “  It  is  sufficient  for  me  to  say,  that  I  do  not  re¬ 
gard  it  as  a  power  under  the  Constitution  of  the  United 
States  I” — Mr*.  Stuart,  vol.  2,  p.  178. 

A  POWER  EXERCISED  BY  CoNGRESS,  AND  NOT 
DERIVED  FROM  THE  CONSTITUTION  !  Such  a  doC- 
trine  requires  no  refutation,  and  in  fact  admits  of 
none. 

“  But  gentlemen  will  insist  on  the  source  of  power  in  Con¬ 
gress  being  pointed  out.  I  am  an?aous  to  satisfy  their  de¬ 
mands  ;  but  my  position  is  so  strongly  fortified  by  authority, 
and  by  the  manifest  absurdity  of  the  opposite  position,  and 
rests  so  stably  in  the  sound  sense  of  piractical  and  judicious 
minds,  that  I  could  not  feel  justified  in  detaining  the  com¬ 
mittee  w'ith  a  detailed  argument,”  &c _ Mr.  Woodward, 

vol.  1,  p.  850. 

“  Authority”  and  “the  sound  sense  of  practi¬ 
cal  minds  !”  So  much  for  our  sheet-anchor,  the 
Constitution.  Where  the  ship  will  drive  when 
that  is  gone,  it  is  not  difficult  to  foretell. 

“  Tlie  action  of  Congres.s  on  the  subject,”  (the  organiza-  I 


tion  of  territorial  governments,)  “at its  first  session,  and 
afterwards  under  the  Constitution,  is  conclusive.”— Mr. 
Woodward,  vol.  1,  p.  852. 

“  I  agree  with  gentlemen,  who  have  been  so  lofty  in  their 
encomiums  upon  that  court,  [the  Supreme  Court,]  that 
their  deci.«ions,  whether  right  or  wrong,  govern  our  action 
here.” — Mr.  Corwin,  vol.  },p.  1161. 

These  doctrines  sound  strangely  to  my  ears;  and 
I  think  they  must  sound  strangely  to  the  American 
people.  And  not  the  less  so  when  we  contrast  the 
confidence  exhibited  in  the  judicial  opinions  upon 
this  question,  with  the  uncertainty  which  evidently 
rested  upon  the  minds  of  the  judges.  We  are  told 
at  first  that  there  is  no  doubt  of  the  constitutional 
power  of  Congress  to  legislate  for  the  Territories. 
“  All  admit  it,”  says  Chief  Justice  Marshall.  But, 
as  the  investigation  proceeds,  doubts  seem  to  arise. 
At  first,  a  Territory  is  governed  by  that  clause  of 
the  Constitution  which  empowers  Congress  “  to 
‘  make  all  needful  rules  and  regulations  respecting 
‘  the  territory  or  other  property  of  the  United 
‘  States;”  and  then  “perhaps”  the  power  “may 
‘  result  from  the  facts,  that  it  is  not  within  the  juris- 
‘  diction  of  any  particular  State,  and  is  within  the 
‘jurisdiction  of  the'  United  States,”  or  in  other 
words  from  necessity.  After  this  follows  the  sug¬ 
gestion  that  “  the  right  to  govern  may  be  the  inevi¬ 
table  consequence  of  the  right  to  acquire  terri¬ 
tory.”  And  the  conclifsion  comes  to  throw 
doubts  upon  the  whole  subject,  by  an  apparent 
abandonment  of  the  question  of  right,  and  a  reli¬ 
ance  upon  possession,  “  the  various  Congressional 
regulations”  of  Judge  Kent  for  the  exercise  of 
the  power.  “Whichever  maybe  the  source,” 
says  the  Chief  Justice,  “  whence  the  power  is 
derived,  the  possession  of  it  is  unquestioned.” 

The  possession,  indeed  !  It  is  not  that  we  are 
in  search  of,  but  the  rightful  possession.  To  be 
sure.  Congress  have  exercised  the  power;  but  we 
want  to  know  whence  came  the  authority;  and  if 
that  is  a  question  which  the  Supreme  Court  is  in¬ 
disposed  to  meet,  I  trust  it  wilt  be  boldly  met  and 
freely  investigated  here.  But  does  this  language 
indicate  any  clearer  conviction  in  the  mind  of  that 
revered  judge  who  adorned  the  station  he  filled, 
that  the  power,  as  exercised,  was  a  constitutional 
one.?  What  he  saw  clearly,  he  clearly  expressed, 
and  his  habits  of  thought  almost  precluded  doubt; 
but  he  doubted  here.  He  seldom  qualified  his  opin¬ 
ions  with  such  words  as  “ perhaps,” and  “may,” 
and  “  may  be;”  the  last  twice  used,  and  the  whole 
compressed  within  seven  or  eight  lines.  Those 
who  rest  the  power  upon  judicial  authority,  are 
welcome  to  all  the  su-pport  which  these  views 
bring  with  them.  And  yet  an  eloquent  member 
of  this  body,  whose  remarks  are  generally  char¬ 
acterized  by  a  vein  of  rich  humor,  after  quoting 
these  views  of  Judge  Marshall,  exclaims  triumph¬ 
antly,  “What  can  be  clearer  or  more  satisfactory 
on  this  point.?”  How  far  he  yielded  to  that  pro¬ 
pensity  in  this  observation,  I  do  not  undertake  to 
judge. 

The  opinions  of  the  members  of  the  judicial 
tribunals  upon  constitutional  points  involving  the 
political  powers  of  Congress,  are  entitled  to  much 
consideration,  when  those  points  come  before  us, 
and  we  are  compelled,  in  the  discharge  of  our  du- 
^s,  to  consider  and  determine  for  them  ourselves. 
Not  that  they  have  the  least  binding  authority  in 
this  hall  of  legislation,  but  because  they  present  the 
views  of  able  and  learned  men,  qualified  by  their 
position  and  pursuits  to  investigate  such  subjects 
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and  thus  to  aid  us  in  our  discussions  and  decisions. 
And  I  must  express  my  surprise  at  a  colloquy 
which  took  place  between  a  Senator  from  Connect¬ 
icut  [Mr.  Baldwin,  vol.  1,  p.  703]  and  a  Senator 
from  Arkansas,  [Mr.  Borland,]  and  in  which 
doctrines  were  advanced  subversive  of  our  legis¬ 
lative  independence,  and  utterly  irreconcilable  with 
our  responsibility. 

The  former  quoted  the  opinion  of  Judge  Mar¬ 
shall,  and  was  interrupted  by  the  latter,  who  said 
what  I  supposed  till  recently  no  one  would  deny,  ! 
“  that  the  Supreme  Court  was  a  tribunal  whose 
‘  decisions  were  binding  upon  the  courts  of  the  ' 
‘  country,  but  not  upon  the  legislature;  nor  could  , 
*  their  decisions  authoritatively  define  the  powers  ; 
‘  of  the  Government.”  And  he  added,  that  he 
did  not  attach  greater  weight  to  the  opinion  of  ^ 
Judge  Marshall  than  to  the  opinions  of  Thomas  i 
Jefferson  or  James  Madison.  To  this  correct  sen-  ' 
timent,  ihis  answer  was  given  by  an  American  ; 
Senator:  “  I  must,  then,  address  myself  to  Sena¬ 
tors  who  do  acknowledge  the  authority  of  that  i 
august  tribunal  and  of  that  eminent  judge,”  &c.  ! 

If  this  be  so,  the  opinions  of  the  judges  upon  ! 
great  questions  of  constitutional  law,  involving 
our  powers  and  duties,  are  not  merely  entitled  to  ; 
attention  and  consideration,  but  they  become  au¬ 
thorities,  binding  our  judgments  and  consciences,  ; 
leaving  us  indeed  the  right  to  vote,  but  to  vote  j 
only  in  accordance  with  the  doctrines  they  estab-  ; 
lish.  I  merely  state  the  proposition,  leaving  to  ; 
those  to  refute  it  who  think  it  merits  refutation,  i 
If  it  is  true,  we  had  better  vacate  our  seats,  and  ; 
let  the  court  decide  here,  as  well  as  in  the  apart¬ 
ment  below  us.  I 

I  see  the  effort  is  made  here  to  show — and  in-  ' 
deed  it  is  pretty  clearly  shown — that  some  of  the 
opinions  of  the  judges  upon  this  subject  are  oMter 
opinions,  given  incidentally,  by  way  of  illustra¬ 
ting  the  case  before  them,  and  “  entitled  to  just : 
‘  as  much  respect  as  the  legal  attainments  of  the.; 
^  individuals  expressing  it  could  secure  for  a  hasty 
‘  opinion  given  on  a  subject  which  was  not  under 
‘  the  consideration  of  the  court.”  But,  sir,  in  my 
view  this  distinction  has  no  place  here.  Whether 
the  opinion  is  oftifer,  6j/-f/ie-6i/,  given"  voluntarily 
by  the  judge,  and  not  necessary  to  the  decision  of 
the  case  in  court,  or  whether  it  is  directly  called 
from  him  as  involving  the  points  in  controversy,  it 
should  have  just  the  same  weight  here — just  as 
much  weight  as  is  due  “  to  the  legal  attainments  of 
the  individual  expressing  it,”  and  no  more.  For 
us,  all  such  opinions  are  by-the-by.  They  do  not 
settle  our  constitutional  duties.  j 

Now,  sir,  as  to  the  congressional  precedents. 
But,  before  I  proceed  to  consider  them,  permit  me 
to  make  a  quotation  from  the  valuable  work  of  an 
able  and  accomplished  jurist,  and  most  worthy 
man,  the  late  Chancellor  Kent.  How  an  exposi¬ 
tor  of  our  Constitution  could  maintain  the  existence 
of  a  legislative  right  by  the  mere  exercise  of  a  legis- , 
lative  power,  as  1  know  not,  I  shall  not  attempt  to 
explain.  It  is  another  proof,  that  if  we  have  not  , 
fallen  on  evil  times,  we  have  fallen  on  strange 
ones. 

“  It  would  seem  from  the  various  congressional  regulations 
of  the  territories  belonging  to  the  United  States,  that  Con¬ 
gress  have  supreme  power,  and  the  government  of  them, 
depending  upon  their  sound  discretion.”  j' 

So  much  for  the  statute-book,  instead  of  the  Con-  ; 
stitution. 


But,  sir,  let  us  look  at  these  congressional  regu¬ 
lations.  Fifteen  territorial  governments  have  been 
organized  since  the  adoption  of  the  present  Con¬ 
stitution,  differing  in  detail,  but  with  one  general 
principle  pervading  them,  not  rigidly  adhered  to, 
indeed,  but  sufficiently  marked  to  show  that  it  was 
the  guiding  feature  of  legislation — the  right  of  the 
local  governments  to  conduct  the  internal  affairs  of 
their  respective  Territories.  This  series  of  legis¬ 
lation  certainiy  proves,  as  Judge  Marshall  says, 

I  the  possession  of  the  power,  and  that  its  exercise 
'  has  been  necessary;  but  it  leaves  its  origin  to  be 
;  sought  elsewhere,  in  the  will  of  the  people,  ex- 
I  pressed  in  the  charter  of  their  government,  or  in 
j  the  very  necessity  of  the  case. 

I  have  said  the  ”  local  governments,”  but  I  do 
not  mean  by  that  expression  that  in  the  earlier 
;  ages  of  territorial  political  history,  these,  govem- 
i  ments  were  controlled  as  much  as  they  should 
I  have  been  by  the  people.  They  were  not;  for  a 
very  unjustifiable  system  was  introduced — that  of 
i  authorizing  the  governor  and  judges  to  pass  laws 
I  by  adopting  them,  and,  of  course,  with  many 
changes  from  the  laws  of  the  original  States.  No 
one  would  be  now  found  hardy  enough  to  pro¬ 
pose  such  a  plan  ;  it  is  anmng  the  things  that  have 
been.  It  preserved,  indeed,  the  distinction  be¬ 
tween  the  general  and  the  local  governments  ;  but 
it  confounded  all  the  just  divisions  of  power,  and 
in  principle  annihilated  every  vestige  of  popular 
right.  It  was  a  mere  act  of  arbitrary  power. 

No  man  can  turn  over  the  original  Articles  of 
Confederation  without  being  sensible  that  Mr. 
Madison  was  right  when  he  said  that  in  assuming 
the  administration  of  the  public  lands,  and  making 
them  productive,  and  in  erecting  temporary  gov¬ 
ernments  over  the  Territories,  Congress  had  acted 
without  the  least  color  of  constitutional  authority. 

From  one  end  to  the  other  of  that  instrument 
there  is  not  a  single  grant  of  power  which,  directly 
or  indirectly,  looks  to  such  objects.  The  whole 
was  a  mere  assumption,  justified  only,  as  Mr. 
Madison  says,  by  the  “public  interest,  the  neces¬ 
sity  of  the  case,  [which]  imposed  on  them  the  task 
of  overleaping  their  constitutional  limits.”  A 
gentleman,  now  no  longer  here,  who  investigated 
this  subject,  as  he  did  all  others,  with  great  care, 
has  supposed  that,  as  Mr.  Madison  stated  the  de¬ 
fects  of  the  Confederation,  and  the  necessity  of 
supplying  them  by  a  new  government,  this  consid¬ 
eration  leads  almost  irresistibly  to  the  conclusion  that 
he  viewed  the  provision  respecting  “rules  and  regu¬ 
lations”  as  the  foundation  of  political  jurisdic¬ 
tion. — (Mr.  Dix,  vol.  1,  863.)  This  is  not  so,  sir. 
The  old  Congress  did  these  things  without  color 
of  authority — erected  temporary  governments, 
provided  for  the  admission  of  new  States,  and  as¬ 
sumed  the  administration  and  sales  of  the  public 
lands.  The  former  was  a  power  spent — it  had 
performed  its  office.  The  political  organization 
embraced  all  the  territory  then  held  by  the  United 
States;  and  it  is  not  at  all  probable,  though  the 
general  provisions  were  doubtless  known,  that  the 
details  of  the  ordinance  were  ever  critically  exam¬ 
ined  by  the  Convention,  who  were  occupied  by 
subjects  then  vastly  more  important  to  them; 
though,  indeed,  a  member  of  the  House  suggests 
that,  as  the  Convention  and  the  old  Congress  sat  at 
the  same  place,  there  was  probably  a  conference, 
at  which  the  ordinance,  or  some  of  its  subjects, 
were  discussed  and  mutually  arranged.  The  Con- 
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vention  sat  at  Philadelphia  and  the  Congress  at 
New  York;  and  thus  falls  this  conjecture,  built 
upon  a  supposed  coincidence  of  time  and  place. 
And  thus  it  happened  that  there  is  no  reference 
whatever  to  this  ordinance  to  be  found  in  the  Con¬ 
stitution,  either  directly  or  indirectly,  nor  any 
provision  for  the  institution  of  temporary  govern¬ 
ments,  the  necessity  for  such  a  case  not  being  fore¬ 
seen — the  power  having  been  acted  upon  and  spent. 

But  the  admission  of  new  States  was  provided 
for,  being  obviously  a  power  that  Congress  would 
be  called  on  to  exercise;  unless,  indeed,  this  new 
doctrine,  that  the  ordinance  was  among  those 
“  debts  and  engagements”  which  the  Constitution 
declared  should  continue  valid;  for,  in  that  case, 
new  States  could  have  been  admitted  upon  the 
original  pledge,  and  any  other  grant  of  authority 
was  unnecessary. 

And  the  administration,  too,  of  the  public  lav((s 
could  not  be  carried  on  without  the  action  of  the 
new  Congress,  exercised  almost  from  day  to  day; 
and  the  necessary  authority  for  this  purpose  was 
provided  by  the  power  to  dispose  of  the  public 
property  and  to  regulate  it. 

And  here  the  Constitution  stops,  leaving  the 
right  to  establish  temporary  governments  unpro¬ 
vided,  the  power  having  been  exercised  de  facto, 
and  no  other  territory  remaining;  not  because  the 
subject'Was  not  examined;  but  because  it  was  ex¬ 
amined  and  judged  unnecessary,  as  is  proved  by 
the  rejection  of  the  following  proposition  in  the 
Convention  declaring  that  Congress  should  be 
clothed  with  power  “to  institute  temporary  gov¬ 
ernments  for  the  new  States  arising  therein.” 

What,  then,  and  under  what  circumstances,  has 
bee"  tiie  Congressional  action  upon  this  subject? 
— and  how  far  may  it  be  considered  a  binding 
]:)recedent,  precluding  a  resort  to  any  other  source 
of  power  ? 

Authority,  even  in  countries  favorable  to  its 
production,  fe  a  plant  of  slow  growth.  Gener¬ 
ations,  even  centuries,  sometimes  pass  away  be¬ 
fore  it  becomes  firmly  rooted  in  the  soil,  deifying 
time  and  accident.  Here  the  authority  of  practice 
is  of  yesterday.  There  are  members  of  this  body, 
and  1  am  amongst  them,  who  were  born  before  the 
birth  of  our  present  Government,  and  yet  we  find 
ourselves  engaged  in  a  discussion  which  claims  for 
it  those  hoary  attributes  which  elsewhere  come 
with  time  and  use,  too  often,  indeed,  with  time 
and  abuse,  and  which,  in  a  less  genial  climate  than 
ours,  require  the  lapse  of  ages  before  their  author¬ 
ity  is  acknowledged  and  their  power  established. 

That  period  of  prescription,  by  which  precedent 
makes  principle  by  means  of  practice,  and  whereof 
the  memory  of  man  runneth  not  to  the  contrary,  will 
be  short,  indeed,  if  this  doctrine  now  becomes  the 
doctrine  of  the  country.  Men  yet  upon  the  stage 
of  action  will  have  lived  to  witness  its  origin,  its 
progress,  and  its  final  consummation.  Our  Con¬ 
stitution  has  been  hallowed  by  success,  but  not  by 
length  of  years.  But  it  is  now,  and  has  been,  and 
will  be,  our  great  political  standard,  by  which  the 
exercise  of  all  power  is  to  be  tried,  and  rejected  or 
affirmed,  as  it  stands  the  test  of  this  trial.  We 
cannot  too  often  advert  to  it  in  the  contests  of 
the  day,  especially  when  political  power  is  the 
object  of  the  controversy.  And  are  we  to  be 
told,  sir,  that  a  few  instances  of  legislation,  al¬ 
most  all  of  which  occurred  without  inquiry  or 
dispute,  places  this  question  beyond  examination, 


and  that  none  but  “  crazy  politicians  ”  would  ap¬ 
peal  from  the  tribunal  of  Congress  to  the  tribunal 
of  the  Constitution?  What  gives  weight,  sir,  to 
legislative  precedents?  Not  the  acts  themselves^ 
but  discussions,  examinations,  the  comparison  of 
opinions,  and  the  reasons  urged  for  and  against 
them.  A  legislative  measure,  adopted  sub  sUentio, 
settles  nothing.  Now,  all  the  early  legislation  of 
Congress  on  this  subject,  so  far  as  is  known, 
passed  without  inquiry  or  opposition;  and  it  was 
not  till  1820  that  the  question  excited  any  atten¬ 
tion,  and  then  only  because  it  involved,  consider¬ 
ations  highly  important  to  a  large  portion  of  the 
Union.  The  necessity  of  legislation  over  the 
Territories  was  early  felt,  and  this  necessity  was 
obeyed,  as  it  was  untfer  the  Confederation.  There 
is  not  even  a  tradition  of  any  debate  or  opposition 
All  the  elements  of  acquiescence  on  the  ground  of 
precedent  are  here  wanting.  We  have  the  bare 
fact  of  silent  legislation;  but  whether  from  the  ne¬ 
cessity  of  the  case  or  from  a  constitutional  grant 
of  power,  and  if  from  the  latter  where  that  power 
was  found,  we  have  not  been  told,  and  there  is  no 
one  now  of  the  Senate  to  tell  us.  Show  me  the 
arguments,  the  discussions,  the  contest  of  mind 
against  mind,  the  specific  clauses  referred  to,  and 
the  reasons  which  were  called  out  on  one  side 
and  on  the  other,  and  I  am  ready,  in  a  doubtful 
question,  to  yield  all  that  ought  to  be  yielded  to 
the  authority  of  opinion.  But  look  at  the  bank 
question— solemly  adjudged  time  and  again,  by  all 
the  departments  of  the  Government,  under  the 
most  imposing  circumstances, to  be  a  constiutional 
power,  and  yet  at  this  day  denied  to  be  such  by  a 
considerable  majority  of  the  country,  who  think 
for  themselves,  and  seek  in  the  Constitution,  and 
not  in  mere  authority,  the  legislative  powers  of 
Congress.  Do  not,  .therefore,  ask  us  to  accept 
blindly  the  silent  action  of  Congress  respecting 
the  Territories,  and  to  abandon  our  convictions, 
not  even  to  great  names  and  able  opinions,  but  to 
positive  acts  upon  the  statute-books,  mere  exer¬ 
cises  of  power,  deriving  no  weight  from  the  cir¬ 
cumstances  which  attended  them. 

In  the  fullness  of  time  came  the  Missouri  contro¬ 
versy  of  1820,  and  with  it  the  first  serious  investi¬ 
gation  into  the  powers  of  Congress  over  the  Terri¬ 
tories.  I  shall  not  review  this  controversy,  either 
historically  or  argumentatively.  That  would  be  a 
work  of  supererogation,  after  the  discussions  it  has 
called  forth,  and  especially  after  the  views  presented 
by  a  member  from  South  Carolina  [Mr.  Calhoun] 
and  a  member  of  the  House  from  Virginia,  [Mr. 
Bayly.]  No  man  i-egrets  more  than  I  do  the  cause 
which  detains  the  former  from  his  duties  among  us 
on  this  occasion.  I  have  enjoyed  the  pleasure  of  his 
acquaintance,  both  as  a  public  and  a  private  man,  for 
a  long  period  of  time;  and  I  have  learned  to  admire 
that  vigorous  intellect  and  those  extensive  acquire¬ 
ments  which,  though  they  are  known  and  acknowl¬ 
edged  through  the  whole  country,  are  the  more 
appreciated  the  more  nearly  they  are  approached. 
And  I  have  learned  to  admire  still  more  those  quali¬ 
ties  of  the  heart  without  which  the  powers  of  the 
understanding  become  a  dangerous  gift,  as  well  to 
the  possessor  as  to  others.  May  we  soon  be  ena¬ 
bled  to  welcome  his  return  to  the  councils  of  his 
country.  I  shall  content  myself  with  a  few  general 
remarks  on  the  subject  of  this  Missouri  compro¬ 
mise.  The  action  of  Congress  which  followed  and 
closed  the  contest,  was  not  a  legislatve  precedent, 
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which  settled  a  doubtful  construction,  but  a  politi¬ 
cal  expedient,  which  adjusted  a  fearful  contro¬ 
versy.  It  wanted  the  elements  of  authority.  It 
was  not  a  deliberate,  dispassionate  inquiry  into 
the  principles  of  the  Constitution;  but  strong  pas¬ 
sions  were  abroad,  unfriendly  to  cool  deliberation, 
and  utterly  inconsistent  with  calm  decision.  Sec¬ 
tional  feelings  were  aroused,  and  we  seemed  to 
be  approaching  that  trial — the  trial  indeed  for  j 
this  Confederation  of  States,  where  one  portion  ^ 
of  the  country  is  arrayed  against  another,  and  ' 
where  an  appeal  to  the  common  bond  of  union  ' 
has  been  made,  and  made  in  vain.  A  legislative  j 
compromise,  as  it  was  called,  was  the  result ; 
of  this  state  of  things,  which  certainly  did  not  ! 
change  the  preconceived  opinions  of  a  single  per-  i 
son,  and  which  was  acquiesced  in  by  a  large  portion  I 
of  the  country,  as  was  recently  well  said  by  a  ! 
distinguished  member  of  the  House,  in  conse-  i 
quence  of  the  circumstances,  and  not  from  a  con-  ! 
viction  of  its  validity.  Such  acts  are  not  among  ! 
those  which  carry  human  reason  with  them  as  ■ 
authoritative  expositions  of  constitutional  law.  ! 
Since  then,  this  question,  wherever  it  has  arisen,  ! 
unconnected  with  the  compromise  arrangement,  | 
has  excited  the  same  feelings,  and  been  opposed  i 
with  the  same  zeal  and  by  the  same  arguments. 
And  the  discussion  we  are  engaged  ip,  and  have  j 
been  for  years,  and  the  state  of  the  public  mind,  r 
show  conclusively  that  there  is  a  large  portion  of 
our  fellow-citizens  who  are  little  disposed  to  shut  ; 
the  book  of  the  Constitution  and  open  the  book  of 
the  Statutes  to  ascertain  the  true  powers  of  the  ; 
government.  Why,  sir,  these  are  the  very  times  | 
and  circumstances  which  bring  such  questions  to  ! 
their  trial — the  very  times  and  circumstances 
which  written  constitutions  are  designed  to  meet, 
and  for  w'hich  their  limitations  are  wisely  provi¬ 
ded.  When  the  public  atmosphere  is  untroubled, 
the  political  business  of  the  country  goes  on  un-  , 
troubled  also  ;  and  even  without  a  constitution, 
there  would  be  Itttle  danger  of  the  adoption  of ; 
measures  wrong  in  principle,  or  ruinous  in  prac¬ 
tice.  But  when  the  storm  comes,  then  comes  the 
necessity  of  some  agent  to  guide  it  or  to  allay  it ; 
and  this  is  the  peculiar  province  of  the  Constitu- 1 
tion,  whpse  obligations  none  deny,  however  they  : 
may  differ  as  to  their  extent  or  application.  He  i 
who  believes  that  a  few  instances  of  legislative  ac¬ 
tion,  under  any  circumstances,  and  least  of  all  un¬ 
der  the  circumstances  in  which  these  have  oc¬ 
curred,  can  settle  such  a  question,  evinces  little 
knowledge  of  human  nature,  or  of  the  struggles  of 
adverse  opinions  in  free  governments. 

Why,  then,  have  Congress  exercised  the  power 
of  governing  the  Territories?  and  why  has  their  | 
action  been  submitted  to  in  the  absence  of  any  con-  j 
stitutional  authority?  Let  the  remarks  of  Mr.! 
Madison,  on  the  assumption  of  the  same  power' 
by  the  Congress  of  the  Confederation,  and  in  which  j 
he  participated,  give  the  only  answer  that  can  be  i 
given  to  the’  question:  “All  this  .has  been  done,”  i 
he  says  in  the  Federalist — that  is,  governments  j 
have  been  organized,  &c.,  “  without  the  least  color  i 
of  constitutional  authority.”  He  adds  that  he  j 
imputes  no  blame  to  Congress,  because  they  could  I 
not  have  done  otherwise.  “The  public  interest,  ' 
‘  the  necessity  of  the  case,  imposed  on  them  the 
‘  task  of  overleaping  their  constitutional  author- 
ity.”  As  I  have  already  remarked,  sir,  there.are 
clear  indications,  in  the  opinions  of  Judge  Mar¬ 


shall  and  of  Judge  Story,  that  this  “  necessity  of 
the  case;”  or  “inevitable  consequence,”  was,  in 
their  view,  one  of  the  grounds  of  justification  for 
the  action  of  Congress  upon  this  subject,  since  the 
adoption  of  the  Constitution.  “Perhaps,”  says 
the  former,  “  the  power  of  governing  a  Territory, 

‘ &c.,  may  result  necessarily  from  the  fact  that  it 
‘is  not  within  the  jurisdiction  of  any  particular 
‘State,  and  is  within  the  power  of  the  United 
‘States.”  The  latter  adopts  the  same  idea  when 
he  says,  “  it  must  consequently  be  under  the  do- 
‘  minion  and  jurisdiction  of  the  Union,  or  it  would 
‘be  without  any  government  at  all.”  This  con¬ 
dition  of  things  imposes  the  moral  necessity  to 
which  both  the  Congress  of  the  Confederation  and 
the  Congress  of  the  Constitution  have  yielded. 

'  Now,  sir,  I  am  as  far  as  Mr.  Madison  was  from 
seeking  to  justify  political  action  by  the  oft-repeat¬ 
ed  plea  of  necessity.  It  has  no  place  in  a  consti- 
tutionalcode.  It  is  a  mere  assumption,  and  nothing 
more  nor  less.  But,  when  such  a  case  happens, 
they  incur  the  responsibility  who  yield  to  the  ne¬ 
cessity,  and  must  throw  themselves  upon  the  coun¬ 
try  for  their  justification.  If  supported  by  public 
sentiment,  they  are  safe;  if  not,  they  and  their  meas¬ 
ures  must  fall  together.  Certainly  it  is  the  moral 
duty  of  any  country,  holding  distant  possessions, 
to  institute  governments  for  the  preservation  of 
social  order.  And  here,  and  here  alone,  is  the 
foundation  of  the  power  of  government  as  exer¬ 
cised  by  Congress.  It  was  assumed  to  preserve 
social  order  in  distant  regions;  and  had  it  been 
confined  to  its  proper  purpose,  the  institution  of 
'  governments  without  interfering  in  the  internal 
concerns  of  the  people  to  be  goveined,  it  would 
everywhere  have  gone  on  to  its  proper  consum- 
■  mation,  the  establishment  of  State  government, 
without  having  its  validity  called  in  question. 
There  were  at  first  no  peculiar  circumstances  to 
call  public  attention  to  the  few  violations  of  the 
great  principle  of  self-government,  which  these  or¬ 
ganic  laws  contained,  and,  with  one  exception, 
these  interferences  were  for  the  assertion  of  great 
well-known  principles,  founded  in  the  English 
law,  and  adopted  into  ours,  and  were  thus  the 
less  likely  to  provoke  investigation  into  the  va¬ 
lidity  of  their  origin.  All  theTerritories  have  been 
governed  upon  this  general  principle  of  Congres¬ 
sional  jurisdiction,  leaving  to  the  people  to  be  af- 
;  fected  by  them  the  passage  of  laws  suitetl  to  their 
i  condition — a  principle  not  only  safe  in  itself,  but 
'  familiar  to  every  American,  as  being  the  very  con- 
;  dition  claimed  by  our  revolutionary  fathers,  when 
i  they  commenced  their  discussions  with  England, 
j  The  violations  of  it  were  few — different  in  differ- 
!  ent  organic  laws,  and  unnecessary  in  all — and 
!  when  pointed  out  to  the  public  attention,  by  the 
circumstances  of  the  times,  were  strenuously  ob¬ 
jected  to,  as  justified  neither  by  law  nor  necessity, 

;  and  therefore  deriving  no  sanction  from  preceding 
;  legislation. 

Upon  this  subject  of  territorial  government, 

:  Congress  began  right,  and  it  is  difficult  to  ascer¬ 
tain  why  they  afterwards  admitted  modifications 
‘  at  war  with  the  true  principles  of  safe  legislation. 
The  original  ordinance  of  April  23,  1784,  the  pre- 
i  decessor  of  the  ordinance  of  1787,  provided  that 
the  “settlers  on  any  territory  so  purchased”  might, 
on  application,  receive  authority  from  Congress  to 
meet  together  and  establish  temporary  govern¬ 
ments,  &c. 
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Now,  sir,  amoog  all 'the  other  reasons  given  for 
the  exercise  of  legislation  by  Congress  over  the 
Territories,  there  is  but  one  which  derives  it  from 
an  express  grant  of  power  in  the  Constitution,  and 
that  grant  is  found  in  the  authority  to  dispose  of 
and  make  rules  and  regulations  for  the  public 
property.  I  put  the  proposition  thus,  because  it 
is  thus  put  by  the  Supreme  Court.  If  this  clause 
contain  within  itself"“  complete  jurisdiction”  and 
“plenary  powers”  of  legislation  over  all  persons 
living  on  the  public  property,. not  only  while  it  is 
public  property,  but  till  it  becomes  a  State  of  this 
Union,  then  the  Wilmot  proviso  is  constitutional, 
and,  as  a  member  from  the  West  says,  “  this 
Government  could  sell  the  Territories  into  slave¬ 
ry.” 

If,  on  the  other  hand,  the  power  of  superior 
legislation  is  deduced  as  an  auxiliary  to  some 
other  Congressional  power,  or  to  some  attribute, 
or  what  not,  then  its  exercise  is  limited  by  the  cir¬ 
cumstances  to  which  it  owes  its  origin.  AH  the 
clauses  in  the  Constitution,  and  all  the  clauses  out 
of  the  Constitution,  which  have  been  referred  to 
as  the  foundation  of  this  power,  require  its  exer¬ 
cise  solely  as  the  means  of  insuring  law  and  order 
to  the  public  territory.  That  power,  as  Mr.  Mad¬ 
ison  says,  is  in  “  suspension  of  the  great  princi- 
‘  pie  of  self-government,  and  ought  not  to  be  ex- 
‘  tended  further  nor  continued  longer  than  the 

*  occasion  might  fairly  require.” 

And  yet  this  principle  of  limitation,  so  obvious, 
and  so  obviously  just,  is  considered  by  an  eminent 
lawyer  in  the  Senate  as  absurd.  He  cannot,  he 
says,  conceive  a  greater  bundle  of  absurdities  than 
a  proposition  that  a  territorial  legislature  may  ex¬ 
ercise  local  powers  which  Congress  cannot.  Well, 
sir,  those  of  us,  credulously  inclined ,  find  ourselves 
in  pretty  good  company,  which  furnishes  some 
relief  to  our  self-love  thus  sensibly  wounded. 
Mr.  Madison’s  opinion  I  have  just  quoted,  and  I 
will  quote  another,  which  carried  some  weight  with 
it  once,  though  now  it  seems  a  good  deal  out  of  fash¬ 
ion,  and  has  even  become  an  absurdity.  It  is  to  be 
found  in  the  declaration  of  the  Continental  Con¬ 
gress  of  1774,  and  thus  reads:  The  English  colo¬ 
nists  “are  entitled  to  a  free  and  exclusive  power 
‘  of  legislation  in  their  several  provincial  legisla- 

*  tures,  where  their  right  of  representation  can  alone 
‘  be  preserved  in  all  cases  of  taxation  and  internal 
‘  polity,”  (fee. 

And  the  existence  of  these  inalienable  rights  is 
now  denied  as  coolly  as  if  they  were  heard  of  for 
the  first  time  upon  this  occasion;  and  the  process 
of  argument  is  well  worthy  of  the  doctrine  advo¬ 
cated.  “The  major  includes  the  minor,”  says 
one  gentleman;  “the  greater  includes  the  less,” 
says  another;  and  Congress  cannot  confer  a  power 
it  does  not  possess,  says  a  third;  while  a  fourth, 
with  becoming  gravity,  asks,  how  many  individuals 
would  constitute  a  people?  How  near  must  they  re¬ 
side  to  constitute  one  people  ?  And  how  far  apart 
to  make  them^two  peoples?  They  might  reduced 
to  a  triangle,  a  quadrangle,  “  or  a  circle.” 

Now,  sir,  I  maintain  as  strenuously  as  any 
man,  that  this  is  an  age  of  progress;  but  certainly 
this  kind  of  progress— if  I  may  so  speak — is  not 
an  advancing,  but  a  retrograde  one.  The  great 
rinciples  of  free  government  are  not  to  be  tested 
y  logical  syllogisms,  nor  proved  by  mathemati¬ 
cal  demonstrations.  They  appeal  to  the  common 
sense  and  common  feeling  of  mankind.  Lord 


North  understood  this  major  and  minor;  this  right 
to  do  everything,  because  there  is  an  acknowl¬ 
edged  right  to  do  something ;  but  he  could  not 
understand  the  conclusion.  He  began  to  form 
some  conception  of  it  about  the  4th  of  July,  1776; 
but  it  took  him  seven  years  fully  to  acquire  the 
lesson.  Are  we  about  to  forget  it. ^ 

“  And  thus  Congress  is  made  to  confer  a  power 
it  does  not  possess.”  This  is  the  remark,  intend¬ 
ed  to  be  a  conclusive  one,  which  is  to  justify  the 
epithet  of  a  “  bundle  of  absurdities.”  If  by  this 
is  meant  that  Congress  cannot  confer  a  power 
it  has  no  power  to  confer,  it  is  a  proposition 
which  no  one  will  dispute.  If  by  possession  it 
is  meant  that  Congress  itself  may  exercise  every 
power  it  may  confer,  and  that  the  right  to  do  so  is 
the  test  of  its  constitutional  authority,  the  propo¬ 
sition  needs  no  other  refutation  than  the  practice 
of  every  day,  founded  on  the  plainest  principles 
of  constitutional  legislation. 

And  a  distinguished  Senator  from  South  Caro¬ 
lina  goes  yet  further  in  the  denunciation  of  this 
recognition  of  human  rights,  and  says,  that  “  of 
‘  all  the  positions  ever  taken,  I  hold  that  which 
‘  claims  the  power  for  them  (the  power  of  legisla- 
‘  tionfor  the  Territories)  to  be  the  most  absurd.” 
And  why  ?  I  give  the  true  point  of  the  objection. 
Because  the  United  States  are  the  sovereign. 
“  And  how  can  sovereignty,  the  ultimate  and  su¬ 
preme  power  of  a  State,  be  divided.^” — Mr.  Cal¬ 
houn,  vol.  1 ,  p.  871. 

I  leave  all  that  to  the  code  of  political  metaphys¬ 
ics,  of  which  I  am  neither  a  reader  nor  a  believer, 
contenting  myself  with  an  appeal  to  the  funda¬ 
mental  principles  of  our  institutions,  and  to  the 
Constitution  of  our  country,  which  is  built  upon 
them. 

The  power,  whatever  it  is,  comes  from  the  peo¬ 
ple  of  the  United  States.  And  here  is  precisely 
the  root  of  the  error  which  leads  to  all  these  meta¬ 
physical  subtleties.  What  the  Constitution  per¬ 
mits  Congress  may  do,  and  nothing  more.  If  the 
Constitution  permits  it  to  institute  governments 
for  the  territories,  and  withholds  the  right  to  inter¬ 
fere  in  their  internal  concerns,  while  the  former 
may  be  exercised,  the  latter  rriust  be  avoided,  and 
all  the  scholastic  refinements  of  the  olden  or  of  the 
later  times  cannot  change,  in  one  jot  or  tittle,  this 
fundamental  proposition.  This  new  political  ax¬ 
iom  will  hardly  supersede  the  Constitution.  Con¬ 
gress  assumes  the  right  to  authorize  the  people  of 
the  Territories  to  meet  in  convention  to  form  con¬ 
stitutions  and  State  governments.  In  like  manner 
it  assumes  the  right  to  authorize  the  people  of  the 
Territories  to  exercise  many  of  the  privileges  of 
self-government.  And  its  power  to  do  this  must 
be  tried,  not  by  its  power  to  do  a  great  deal  more, 
but  by  the  great  charter,  the  fountain  of  its  author¬ 
ity.  Whether  this  difference  in  fact  exists  be¬ 
tween  the  power  of  government  and  the  power  of 
internal  legislation  under  the  principles  of  the 
Constitution,  is  precisely  one  of  the  brandies  of 
the  inquiry  before  us. 

With  respect  to  the  exercise  of  legislative  power 
by.tlie  people  of  a  Territory,  it  is  assumed  here  by 
a  majority  of  the  speakers  that  that  political  con¬ 
dition  is  a  boon,  conferred  by  Congress,  and  that 
it  may  be  enlarged,  or  restrained,  or  withheld,  as 
may  suit  their  views,  from  time  to  time.  It  is  not 
necessary  for  any  purpose  I  propose  to  myself, 
that  I  should  undertake  strictly  to  define  the  rela- 
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lions  between  the  General  Government  and  these 
territorial  communities,  or  endeavor  with  actual 
precision  to  show  how  far  we  may  impose  re-  i 
straints  upon  them  in  our  supervisory  character,  if 
we  consider  ourselves  authorized  by  the  Constitu-  ! 
tion,  or  required  by  an  imperious  moral  necessity  I 
to  establish  governments  over  them.  1  do  not  deny  || 
that  there  is  here  a  reasonable  latitude  for  sound  i 
discretion;  nor  that  their  peculiar  relations  under 
these  circumstances  give  us  a  title  to  prescribe  the 

feneral  principles  of  their  political  organization. 

'rom  their  situation  and  condition  it  is  difficult  for 
them  to  institute  the  primary  measures  themselves,  1 
and,  unless  in  cases  of  overruling  necessity,  there  j 
might  not  be  that  union  of  opinion  and  of  action,  j 
without  which  social  order  would  not  be  secured.  | 
When,  however,  they  find  themselves  in  the  face 
of  this  necessity,  from  the  neglect  of  the  General 
Government  to  act,  as  in  the  cases  of  Oregon  and 
of  California,  they  will  always  be  ready  and  able  | 
to  avert  the  evils  of  political  disorder,  by  a  politi¬ 
cal  organization  adequate  to  the  end  to  be  pro¬ 
posed,  and  no  one  here  will  deny  their  right  to  do 
so  under  these  circumstances. 

Omitting,  then,  all  consideration  of  the  peculiar 
principles  which  should  be  kept  in  view,  in  the 
establishment  of  these  local  governments,  such  as 
the  qualification  of  electors,  the  division  of  power, 
and  other  just  provisions  essential  to  public  and 
private  prosperity,  there  is  a  broad  boundary 
between  our  rights  and  their  duties,  which  we  ! 
cannot  pass  inadvertently,  and  ought  not  to  pass 
designedly.  And  that  is  the  great  principle  1 
have  endeavored  to  illustrate  and  enforce — the 
right  to  manage  their  own  internal  affairs  in  their 
own  way,  restrained  only  by  this  quasi  constitu¬ 
tion,  the  law  establishing  their  government,  atjd 
by  the  Conllitution ;  and  the  necessity,  which  is 
our  only  justification  for  action,  requires  us  to  go 
no  further.  Social  order  is  secured,  and  there  our 
action  should  stop  ;  and  there,  as  1  have  already 
remarked,  with  a  very  few  exceptions,  wholly  un¬ 
necessary  and  unjustifiable,  it  has  always  stopped. 
The  necessity  ceasing,  the  legislation  arising  from 
it  should  cease  also.  And  this  result  equally  fol¬ 
lows,  whether  this  necessity  is  a  constitutional  one, 
derived  from  some  grant  of  power,  which  cannot 
otherwise  be  exercised,  or  a  moral  one,  requiring 
the  legislature  to  assume  an  authority  not  granted 
to  them,  to  avert  some  greater  evil,  and  for  which 
they  are  responsible  to  their  constituents.  A  dan¬ 
gerous  doctrine,  indeed,  and  to  be  narrowly  scru¬ 
tinized,  when  put  in  practice. 

And  this  brings  me  to  t^e  nature  of  this  congres¬ 
sional  legislation,  and  its  effect  upon  the  people  of 
the  Territories.  Does  it  enable  them  to  exercise 
a  portion  of  their  natural  rights,  by  providing  for 
the  organization  of  their  government,  as  the  acts 
of  Congress  passed  for  the  purpose  enable  them 
to  elect  their  convention,  and  form  a  State  constitu¬ 
tion  }  or  does  it  confer  upon  them  these  rights,  as 
well  as  the  means  of  enjoying  them  ?  Do  they 
belong  to  Congress  first,  and  are  they  then  doled 
out  to  the  people  as  far  and  as  fast  as  m^iy  suit  the 
Congressional  temper,  or  as  some  passing  political 
struggle  may  permit.?  Had  i\  not  been  for  the 
lesson  wffiich  this  discussion  has  taught  us,  I  should 
not  have  supposed  there  was  a  man  in  this  broad 
republic  who  was  not  willing  merely,  but  anxious, 
to  render  to  Coesar  the  things  that  are  Caesar’s — to 
attribute  to  the  people  the  things  that  belong  to 


them.  But  it  is  not  so.  The  doctrinqs  we  have 
heard  advanced  upon  this  subject  are  precisely 
i  those  which  are  at  war  with  human  freedom  in 
Europe,  and  which  have  achieved  a  temporary  tri- 
!  umph  in  Hungary,  in  Italy, and  in  Germany;  and 
I  they  are  maintained  and  illustrated  by  the  same, 

1  or  by  kindred  arguments  and  observations.  We 
i  are  sovereign  ;  therefore  ice  have  the  right  to  ItgislaU 
over  the  Territories  in  alt  cases  ichatsoever.  The  major 
includes  the  minor;  therefore  ice,  the  greater,  have 
unlimited  legislation  over  the  less.  There  can  be  no 
half  sovereignty ;  therefore  the  Territories  have  no 
I  rights.  Congress  is  made  to  confer  a  power  it  does  not 
j  possess,  and  thence  it  follows  that  these  unfortunate 
I  communities  may  he  sold  into  slavery,  and  so  on  to 
I  the  end  of  the  chapter,  from  Poland  to  Oregon. 
And  human  rights  are  thus  frittered  away  and 
sacrificed,  not  to  constitutional  principles,  but  to 
metaphysical  refinements  which  might  almost  pro¬ 
voke  the  envy  of  the  Stagyrite  himself,  and  of  the 
whole  peripatetic  school  he  founded.  And  in  a 
similar  spirit  it  is  clearly  proved  that,  as  one  man 
does  not  make  a  people,  we  must  show  by  some  dem¬ 
onstration  how  many  it  takes  for  that  purpose, 
and  how  far  apart  they  must  reside  to  make  two  peo¬ 
ples ;  or  it  is  vain  to  talk  of  their  rights  or  their 
wrongs,  or  to  secure  the  one  or  redress  the  other. 
He  who  undertakes  to  apply  the  square  and  the 
compass  to  human  rights,  natural  or  political,  will 
find  he  is  dealing  with  a  subject  beyond  his  reach, 

!  and  which  has  eluded  many  a  mightier  grasp  than 
his  own. 

And  we  are  asked,  where  did  the  people  of  the 
Territories  get  the  right  to  legislate  for  them¬ 
selves.?  Where  did  they  get  it.?  They  got  it  from 
Almighty  God;  from  the  same  omnipotent  and 
beneficent  Being  who  gave  us  our  rights,  and  who 
gave  to  our  fathers  the  power  and  the  will  to  as¬ 
sert  and  maintain  them. 

1  am  not  speaking  of  a  revolution.  That  is  a 
just  remedy  for  violated  rights.  But  I  am  speak¬ 
ing  of  a  right  inherent  in  every  community — that 
of  having  a  share  in  making  the  laws  which  are 
to  govern  them,  and  of  which  nothing  but  despotic 
power  can  deprive  them.  That  power  in  Europe 
is  the  sword.  Here  political  metaphysics  come  to 
take  its  place.  The  people  of  the  Territories  get 
the  opportunity  of  enjoying  this  right  of  govern¬ 
ment,  of  bringing  it  into  practical  operation,  from 
Congressional  interposition,  and  they  then  pos¬ 
sess  it  with  no  other  limitations  than  those  arising 
out  of  the  Constitution  and  of  their  relations  to 
the  United  States.  Their  powers  of  legislation 
embrace  all  the  subjects  belonging  to  the  social 
condition.  There  is  no  act  of  Congress  r^pecting 
any  of  the  territories  which  undertakes  to  enu¬ 
merate  the  various  objects  of  legislation,  and  then 
to  confer  jurisdiction  over  them.  The  whole  power 
is  conveyed,  with  the  very  few  exceptions  I  have 
stated,  and  these  are  expressly*  withheld.  The 
only  one,  indeed,  I  now  recollect,  though  I  do  not 
speak  positively,  except  general  provisions  for  the 
security  of  private  rights,  is  the  unconstitutional 
clause  prohibiting  slavery:  and  it  follows,  from 
these  views,  that  the  territorial  legislatures  possess 
full  authority  over  all  the  concerns  of  life  ;  over  the 
relations  of  husband  and  wife,  of  parent  and  child, 
of  guardian  and  ward,  and,  if  the  interposition  of 
Congress  is  unconstitutional,  over  the  relations  of 
j  master  and  servant,  including  the  condition  of 
'  slavery.  Hence,  then,  the  objection  we  have  so 
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often  heard  repeated,  that  these  legislatures  cannot 
act  upon  this  subject,  because  Congress,  having 
no  power  itself,  can  grant  none  for  that  purpose,  is 
destitute  of  any  real  foundation.  If,  indeed,  there 
is  any  constitutional  prohibition,  direct  or  fairly 
implied,  which  opposes  their  exercise  of  this 
power,  then  of  course  it  is  withheld  from  them. 
As  that  question  is  not  in  my  way,  I  shall  not  turn 
aside  to  seek  it,  but  shall  content  myself  with  say¬ 
ing  that  I  see  no  such  prohibition,  and  that  I  be¬ 
lieve  the  people  of  the  Territories  have  just  the 
same  rights  in  this  respect  that  the  people  of  the 
States  have*,  that  it  is  a  part  of  their  power  of  le¬ 
gislation,  of  whi^h  they  cannot  justly  be  deprived. 
Let  him  who  seeks  to  deprive  them  of  it  turn  to 
our  great  charter,  and  put  his  finger  upon  the  re¬ 
striction. 

But,  sir,  I  may  well  appeal  to  those  who  find  in 
the  Constitution  or  out  of  the  Constitution  this 
power  to  control  the  Territories  by  the  Wilmot 
proviso,  whether  it  is  a  power  that  ought  to  be 
exercised  under  existing  circumstances. 

Here  is  one-half  of  a  great  country  which  be¬ 
lieves,  with  a  unanimity  perhaps  without  a  parallel 
in  grave  national  questions,  that  the  Constitution 
has  delegated  to  Congress  no  such  power  what¬ 
ever.  And  there  is  a  large  portion  of  the  other 
half  which  entertains  similar  views;  while  of  those 
who  See  in  the  Constitution  sufficient  grounds  for 
legislative  action,  there  are  many  who  admit,  in¬ 
deed  probably  there  are  few  who  deny,  that  the 
question  is  not  free  from  serious  doubts. 

Besides  the  want  of  constitutional  power,  there 
are  at  least  fourteen  States  of  this  Union  which  see 
in  this  measure  a  direct  attack  upon  their  rights, 
and  a  disregard  of  their  feelings  and  interests,  as 
injurious  in  itself  as  it  is  offensive  to  their  pride  of 
character,  and  incompatible  with  the  existence  of 
those  bonds  of  amity  which  are  stronger  than  con¬ 
stitutional  ties  to  hold  us  together.  No  man  can 
shut  his  eyes  to  the  excitement  which  prevails 
there,  and  which  is  borne  to  us  by  the  press  in 
countless  articles  coming  from  legislative  proceed¬ 
ings,  from  popular  assemblies,  and  from  all  the 
sources  whence  public  opinion  is  derived, and  be  in¬ 
sensible  to  the  evil  day  that  is  upon  us.  I  believe 
this  Union  will  survive  all  the  dangers  with  which  it 
may  be  menaced,  however  trying  the  circumstances 
in  which  it  may  be  placed.  I  believe  it  is  not 
destined  to  perish  till  long  after  it  shall  have  ful¬ 
filled  the  great  mission  confided  to  it  of  example 
and  encouragement  to  the  nations  of  the  earth  who 
are  struggling  with  the  despotism  of  centuries,  and 
gropigg  their  way  in  a  darkness  once  impenetra¬ 
ble,  but  where  the  light  of  knowledge  and  freedom 
is  beginning  to  disperse  the  gloom.  But  to  main¬ 
tain  this  proud  position,  this  integrity  of  political 
existence,  on  which  so  much  for  us  and  for  the 
world  depends,  we  must  carefully  avoid  those  sec¬ 
tional  questions  so  much  and  so  forcibly  depre¬ 
cated  by  the  Father  of  his  Country,  and  cultivate 
a  spirit  of  mutual  regard,  adding  to  the  considera¬ 
tions  of  interest  which  hold  us  together  the  higher 
motives  of  affection  and  of  affinity  of  views  and  of 
sympathies.  Sad  will  be  the  day  when  the  first 
drop  of  blood  is  shed  in  the  preservation  of  this 
Union.  That  day  need  never  come,  and  never 
will  come,  if  the  same  spirit  of  compromise  and  of 
concession  by  each  to  the  feelings  of  all  which 
animated  our  fathers  continues  to  animate  us  and 
our  children.  But  if  powers  offensive  to  one  por¬ 


tion  of  the  country,  and  of  doubtful  obligation,  to 
say  the  least  of  it,  are  to  be  exercised  by  another, 
and  under  circumstances  of  peculiar  excitement, 
this  Confederation  may  be  rent  in  twain,  leaving 
another  example  of  that  judicial  blindness  with 
which  God  in  his  providence  sometimes  visits  the 
sins  of  nations. 

Now,  sir,  as  a  mere  practical  question,  is  the 
legislative  adoption  of  this  proviso  worth  the  haz¬ 
ard  at  which  it  alone  can  be  secured — the  obstacles 
and  dangers  I  have  briefly  alluded  to  ?  There 
should  be  great  advantages,  inestimable  indeed,  to 
be  gained  before  such  a  measure  is  forced  upon  the 
country.  Can  any  man  say  that  they  correspond 
at  all  with  the  magnitude  of  the  evils  which  must 
follow  in  their  train. '* 

For  myself,  sir,  I  do  not  believe  that  the  slight¬ 
est  good  will  result,  or  would  result,  under  the 
most  favorable  circumstances,  from  this  Congres¬ 
sional  interference*with  the  rights  of  the  people  of 
the  Territories.  The  object  avowed  is  to  prevent 
the  introduction  of  slavery.  Can  it  go  there,  even 
if  left  without  #iis  prohibition.?*  I  believe  it  can¬ 
not;  and  I  believe  there  are  very  few,  here  or  else¬ 
where,  who  think  it  can. 

This  view  of  the  subject  I  had  occasion  to  an¬ 
nounce  some  two  years  since,  together  with  the 
considerations,  political  and  geographical,  which 
led  to  the  opinion.  Time  and  experience  have 
come  to  confirm  all  that  was  then  anticipated, 
though  certainly  sooner  and  in  a  more  imposing 
form  than  could  then  have  been  even  conjectured. 
By  far  the  most  valuable  portion  of  our  Mexican 
acquisitions  has  organized  a  State  government, 
and  will,  it  is  understood,  soon  present  itself  for 
admission,  with  a  fundamental  prohibition  against 
the  existence  of  slavery.  Looking  at  the  con¬ 
dition  of  New  Mexico,  at  its  products,  its  geo¬ 
graphical  position,  the  character  of  its  inhabitants, 
whether  natives  or  emigrants,  and  to  the  legal  fact 
that  slavery  is  now  excluded  from  all  that  region, 
I  think  the  most  zealous  advocate  of  this  prohi¬ 
bition  must  admit  that  without  it  the  country  is  as 
sure  to  be  free  from  slavery  as  with  it.  For  my¬ 
self,  I  do  not  believe  that  if  you  were  to  pass  a 
law  establishing  slavery  in  the  Santa  Fe  country, 
or  in  Deseret,  to  adopt  the  new  nomenclature,  it 
would  ever  go  there.  More  powerful  considera¬ 
tions  than  your  legislative  action  would  control 
this  question — considerations  of  profit,  arising  out 
of  products  which  can  alone  render  this  kind  of 
labor  valuable,  and  which  is  sure  to  arrest  it,  in 
the  cotton-growing  and  sugar-making  regions,  in¬ 
stead  of  permitting  its  emigration  to  higher  lati¬ 
tudes,  whose  products  require  less  labor,  and  by 
their  distance  from  market  must  always  be  cheap 
and  abundant. 

1  refer  to  these  circumstances,  not  as  influencing 
my  own  action,  for  with  my  views  of  the  constitu¬ 
tional  defect  of  power,  I  am  precluded  from  enter¬ 
ing  into  any  other  considerations;  but  as  appealing 
to  those  who,  finding  the  necessary  authority,  seek 
to  exert  it,  in  order  to  prevent  the  introduction  of 
slavery  into  the  new  acquisitions.  Nor  have  we 
any  right  to  anticipate  that  this  view,  however 
correct  it  may  be,  will  reconcile  the  South  to  aban¬ 
don  their  objection  to  this  measure.  All  expe¬ 
rience  shows  that  a  controversy  like  this,  which 
has  reached  its  present  condition,  under  circum¬ 
stances  so  imposing,  where  great  questions  of  right 
and  of  feeling  are  involved,  is  maintained  without 


/ 


4 


reference  to  its  titilitarian  result.  And  there  is 
no  better  illustration  of  this  truth  than  the  histo¬ 
ry  of  our  own  revolutionary  struggle  presents; 
where  the  principle  itself,  far  more  than  its  im¬ 
mediate'  practical  application,  roused  a  continent 
to  arrns.  , 

The  Wilmot  proviso  is  urged  upon  the  ground 
of  its  expediency.  It  is  opposed  upon  the  ground 
of  its  unconstitutionality.  Those  who  urge  it 
may  well  abandon  it,  when  circumstances  show 
that  the  measure  is  dangerous  in  itself,  or  profit-  ' 
less  in  its  result.  Those  who  oppose  it  cannot  j 
change  their  convictions  of  right,  and  that  portion 
of  the  Union  which  considers  itself  peculiarly  1 
affected  by  it  will  not  change  the  conviction  that  i 
its  feelings  and  interests  will  be  sacrificed  in  viola¬ 
tion  of  the  great  compact  which  makes  us  one 
political  family.  .  i 

Now,  sir,  I  repeat)  is  the  contest  worth  the  cost.^ 
To  place  this  barren,  and,  as  I  believe,  unconstitu¬ 
tional  proviso  on  the  statute-book — is  that  a  recom-  ■ 
pense  for  the  wounds  that  would  be  inflicted,  and 
the  feelings  that  would  be  excited,  whose  disas-  ! 
trous  effects  no  right-minded  man  can  contemplate 
without  the  most  serious  apprehension?  The  old- 1 
est  among  us  may  live  to  see  their  commencement,  ' 
the  youngest  may  not  live  to  see  their  termina-  , 
tion.  For  myself,  I  will  take  part  in  no  such  . 


effort.  I  will  minister  to  no  such  feeling.  I  will 
engage  in  no  such  crusade  against  the  South,  from 
whatever  motives  it  originates.  I  will  endeavor  to 
discharge  my  duty  as  an  American  Senator,  to  the 
country  and  to  the  whole  country,  agreeably  to  the 
convictions  of  my  own  duty  and  of  the  obligations 
of  the  Constitution;  and  when  I  cannot  do  this,  I 
shall  cease  to  have  any  duty  here  to  perform.  My 
I  sentiments  upon  the  Wilmot  proviso  are  now  be- 
j  fore  the  Senate,  and  will  soon  be  before  my  con¬ 
stituents  and  the  country.  I  am  precluded  from 
j  voting  in  conformity  with  them.  I  have  been  in¬ 
structed  by  the  Legislature  of  Michigan  to  vote  in 
!  favor  of  this  measure.  I  am  a  believer  in  the  right 
of  instruction,  when  fairly  exercised  and  under 
proper  circumstances.  There  are  limitations  upon 
this  exercise;  but  I  need  not  seek  to  ascertain  their 
extent  or  application,  for  they  do  not  concern  my 
present  position.  I  acknowledge  the  obligation  of 
the  instructions  I  have  received,  and  cannot  act  in 
opposition  to  them.  Nor  can  I  act  in  opposition 
to  my  own  convictions  of  the  true  meaning  of  the 
I  Constitution.  When  the  time  comes,  and  I  am 
required  to  vote  upon  this  measure,  as  a  practical 
one,  in  a  bill  providing  for  a  territorial  government, 
I  shall  know  how  to  reconcile  my  duty  to  the  Legis- 
'  lature  with  my  duty  to  myself,  by  surrendering 
a  trust  I  can  no  longer  fulfill. 


Printed  at  the  Congressional  Globe  OiTice. 
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